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Introduction


The United States Supreme Court has struck down approximately 150 acts of Congress since the early nineteenth century on the grounds that these acts violated the United States Constitution. In addition, the Supreme Court has also declared unconstitu​tional more than 1,100 state and 125 local laws in a variety of policy areas touching on all aspects of political and social life. Yet despite the Court’s greater activity in striking down non-federal laws, and the importance of this type of judicial review, scholarly attention remains riveted on those acts of Congress that have been declared unconstitu​tional, and, in turn, on Congress’ reactions to such declarations by the Supreme Court. Writing in 1987, Gates noted that, “In sum, there has been little systematic analysis of the cases in which state statutes or constitutional provisions are overturned despite their admitted importance” (p. 261).  

The State of the Literature

When Dahl (1957) examined the role of the Court as a national policy-maker, his seminal article included only those cases in which the Court declared acts of Congress unconstitutional. Casper’s (1976) response to Dahl (1957) argued in part that Dahl’s omission from his analysis of other dimensions of Supreme Court influence — particularly judicial review of state and local laws — resulted in the exclusion of signifi​cant means by which the Court can act as a national policymaker. More recent studies of Supreme Court influence including Congress’ reaction to Supreme Court decisions striking down federal (and occasionally state) laws include Ignagni and Meernik (1994), Marshall (1988), Meernik and Ignagni (1995), and Meernik and Ignagni (1997).
  These studies have all found that the more than three-fourths of Supreme Court cases striking down state or federal legislation go unanswered by Con​gress. In the only study to focus exclusively on state laws, Meernik and Ignagni (1995), found that Congress intervenes successfully in about 5 percent of cases in which state laws are struck down by the Court, compared to 29 percent of the cases when Congress’ own laws are struck down. In general, of those Court cases that are overturned by Con​gress, the following factors were found by these studies to play consistently significant roles in predicting Congressional reaction: (1) public opinion, (2) ideological conflict between Congress/public opinion and the Supreme Court, and (3) Supreme Court unanimity. These three factors, though, are hardly unrelated — all essentially point to controversy as a significant, electoral-based stimulator of congressional reaction.


 A handful studies have explicitly focused on state laws declared unconstitu​tional, either to describe when and why states lose their cases, or to examine state governmental participation in Supreme Court litigation.


Epstein and O’Connor (1987) examined state success in criminal rights cases during 1969-84, and found that few states won either less than 50 or more than 80 per​cent of their Supreme Court cases. Non-southern states and states with more frequent appearances before the Court tended to fare the best. Gates (1987) found that state laws struck down as unconstitutional by the Supreme Court during 1837-1964 had typically been enacted by state legislatures whose partisanship was at odds with the partisanship of the deciding Court.  Kearney and Sheehan (1992) studied the success of state and local governments before the Court during 1953-89.  The dominant trend during this time was increasing success — to an overall success rate of 62 percent during the 1980s — although state and local government success rates consistently lagged behind federal government success rates (by more than 15 percent). In particular, the increasingly conservative composition of the Court during the end of this period (1953-89) estab​lished a hospitable forum for non-federal government litigants.  Morris (1987) focused on the participation of state attorneys general as direct parties or amicus brief filers during 1974-83, and compared their rates of participation with that of the United States Solicitor General.  In contrast to the Solicitor General (63 percent), state attorneys gen​eral were about half as likely (32 percent) to participate as counsel in Supreme Court litigation involving their governments.  However, during this period, state attorneys gen​eral participated in litigation as amicus brief filers as, or more, frequently as the Solicitor General.

Another subset of the state government-Supreme Court literature can be character​ized as essentially normative (and occasionally empirical) works targeted against perceived Supreme Court meddling in state affairs. For example, Kincaid (1989) proposed that Supreme Court cases overturning state statutes should be subject to a super-majority rule, requiring at least a 7-2 vote by the Court to strike down state laws. Using this standard, approximately one-fourth of state laws overturned by the Court during the 20th century would have been spared. Others have offered more general critiques of judicial review of state laws, arguing that the Court is ill-equipped compared to legislatures to settle public policy debates, that judicial review is essentially anti-democratic, or that the Court stifles critical policy experimentation when voiding state laws (e.g., Frohnmayer, 1986; Waren, 1994).


Finally, a few scholars have examined Supreme Court cases involving state laws to assess Supreme Court influence, particularly with regard to compliance of relevant actors or the impact of Court rulings. For example, Rosenberg’s The Hollow Hope (1991) examined the aggregate societal influence of the Supreme Court through non-federal judicial review cases such as Brown v. Board of Education (1954 and 1955) and Roe v. Wade (1973). However, more tailored “implementation” case studies — examining the reactions of relevant state and local level actors to particular Supreme Court decisions — have been rather out of fashion in the law and politics literature for some time (for examples of such case studies, see Birkby (1966) and Muir (1973) regarding devotional Bible-reading in public schools; and Wald (1967) regarding post-Miranda police interrogation practices). 

The study which most closely resembles the one on which this paper is based is Donald Morgan’s Congress and the Constitution: A Study of Responsibility (1966). Through a seven-question survey of 203 United States Senators and Representatives administered in 1959, in addition to case studies of specific bill deliberations, Morgan examined the role of constitutional considerations in the legislative process and congressmen’s conceptions of their role as constitutional interpreters.
  Among Morgan’s key findings were the following:

· 86% reported questions of constitutionality arise frequently or occasionally in legislative work;

· 69% thought Congress should consider constitutionality when passing bills rather than leaving such questions to the courts;

· 54% thought constitutional questions raised in debate were “bona fide” issues as opposed to mere political maneuvers; and

· 44% thought courts should afford either a great deal of or controlling weight to congressional determinations of constitutionality.

Morgan’s conclusions were both empirical and normative in nature — that Congress took seriously its responsibility to do what is constitutional, and that should norms ever develop in Congress suggesting otherwise, the practice of constitutional gov​ernment would be thrown into chaos.  (Indeed, a significant portion of the book reviewed the founding generation’s debates about legislative versus judicial supremacy in inter​preting the Constitution.)  However, the norm of constitutional responsibility varied across specific groups.  Southern legislators were least deferential to the courts in asserting Congress’ right to determine constitutionality for itself, an unsurprising finding given the types of Supreme Court opinions issued at the time of Morgan’s study.  On the other hand, lawyers were twice as likely as non-lawyers to believe that courts should pay little or no attention to Congress’ determinations of constitutionality.  A similar magni​tude of difference in opinion on this issue distinguished those who had served more than 10 years and less than 10 years in Congress, with more experienced congressmen asserting courts should not defer to Congress’ constitutional judgments.


While studies of states and the Supreme Court have been undertaken, they are hardly abundant. Why the imbalance in scholarly attention?  One reason has to do with perceptions of importance.  As Casper (1976) pointed out, “these [state and local cases] have not been typically cited by defenders of the Court as the basis of their view that the Court plays a significant role in national policy making” (p. 57).  Certainly the legiti​mate power of a state law extends only to a state’s border; however, the influence of a state law transcends state borders because states commonly adopt the popular or prom​ising policies of other states.  Thus, the declaration of one state’s law as unconstitutional speaks not only to one state, but to all states with comparable laws.


Another reason for this imbalance has to do with how institutional interactions are typically studied — through the lens of conflict and retaliation. Compared to Con​gress, state legislatures have no institutional means of retaliating against the Court for unpopular decisions.  While Congress controls the size, case jurisdiction, and funding of the Court, and the Senate must confirm new justices, the only power states possess is that of constitutional amendment.  While states share amendment proposal powers with Congress, state legislatures or constitutional conventions in the states control ratifica​tion.  However, this is a very limited and rarely-used means of response.
  Thus, those who focus on conflict and retaliation have understandably not been drawn to state legis​lature-Court interaction.


Furthermore, in studying states and the Supreme Court, the literature to date confronts this interaction only from a “reactive” vantage point — examining what happens after laws are struck down.  In terms of discerning when and why the Court is influential, adopting a reaction-based test limits understanding of how and when the Supreme Court is influential and artificially restricts the realm of Supreme Court influ​ence.  Compliance with the Constitution as determined by Supreme Court rulings can occur not only as reactions in the conventional sense, but also as anticipated reactions.  As Casper (1976) noted about Congress and the Court:

... just as the Court in its decisions may take account of the breadth and intensity of support for various policies, members of Congress may take into account their predictions of potential rulings by the Court in making choices about what legislation to pass (p. 61, fn 50).


Anticipated reactions represent an especially strong type of Supreme Court influ​ence; such behavior is the means by which the Court exerts maximum influence while expending minimal effort.  Yet, as in the law and courts literature, studies of legislatures and legislative behavior also have paid little attention to the role of this type of constraint (see Figure 1 in App.).


The behavioralist consensus about legislators has been that constituencies gener​ate electoral-based concerns which, along with personal policy preferences, serve as the primary constraints on legislators.  Of course, the desire to introduce or vote for only constitutional measures can be viewed as one of many preferences making up the constellation of a legislator’s general policy preferences.   However, constitutional considerations appear almost never to warrant separate or specific mention in such studies.  For example, Kingdon’s Congressmen’s Voting Decisions mentions constitu​tional considerations only once, through a congressman’s quote used to illustrate an un​related methodological point:

One congresssman, for instance, told me during the first interview: “There are three things I take into account. Is it constitutional? Is it right? Can we afford it?  That’s what I always tell my constituents, and that’s what I’d tell you. That pretty well sums up what I do. My constituency never affects me”  (1989, p. 308).


The advent of the New Institutionalist response to behavioralism, coinciding with the methodological shift towards formal studies of legislative institutions, has shifted attention away from an exclusive focus on legislators towards greater appreciation of the roles of legislative rules and the structure of legislative institutions in explaining legisla​tive outcomes.  However, this shift in attention has not transcended such topics as committees, coalitions, parties, and amendment rules.  Viewing legislatures through the lens of constitutional constraints makes salient a different set of legislative institutions and means of classifying legislators.  Informational concerns gain new meaning, such as those raised by the distinction between lawyers and non-lawyers (or asymmetric infor​mation), and the uncertainty associated with policies in terms of their constitutionality and reaction by the Court (or incomplete information).  Specialized service offices, and in particular the authority of these offices in the bill drafting process, help to remedy indi​vidual informational deficits, and strengthen legislatures’ position vis-a-vis the courts.


Beyond the more familiar concepts of open defiance of or compliance with Supreme Court opinions lies the role of anticipated reactions as a means of Supreme Court influence. Simply put, does the Constitution, and thus the Court, matter when leg​islators are crafting laws?  This represents a more nuanced view of Supreme Court influ​ence, involving legislators modifying or abandoning their bills to avoid declarations of unconstitutionality by the Court.  The goal of this paper is to being unraveling how state legislators view the Court, and how often they seek to avoid unconstitutional legislation.

Methodology Review


There are currently 7,424 state legislative seats across the 50 states.  There is a great deal of variation across states in terms of the size of their legislatures. The smallest legislature, Nebraska’s, is the only unicameral legislature and consists of 49 seats (all treated as senators here).  The next smallest legislature is Alaska’s, with 60 total seats.  New Hampshire has the largest legislature, consisting of 400 House seats and 24 Senate seats. The next largest state legislature is Pennsylvania’s, with 253 seats, making New Hampshire’s legislature 168% the size of Pennsylvania’s. The sampling frame for this survey sought to compensate for this variation in the size of state legislatures, while still producing a representative sample of all state legislators.  Therefore, in allocating the number of surveys to be sent to each state, I imposed the size of 60 seats on Nebraska’s legislature and 253 seats on New Hampshire’s legislature.  Therefore, the population size I used in sampling (and in the analyses here) was 7,264 legislative seats.


In all, 1,850 surveys were mailed in stages in mid-June 2001 to 750 state senators and 1,100 state representatives (who in a handful of states go by the title assemblyman or delegate).  These figures represent more than one-third of all state senators and one-fifth of all state representatives currently serving. The survey was administered as a booklet, and comprised almost 80 questions. Individuals were chosen at random, with senators allocated a disproportionate share to allow for an adequate number of completed surveys for analyses.  Approximately 10 days after the surveys were mailed, a reminder was sent to these legislators, either in the form of a postcard or email. Non-respondents as of mid-July received a second copy of the survey, followed 10 days later by another reminder (this time, only email reminders were sent).  In all, 371 representatives and 256 senators returned surveys.  The 627 surveys analyzed in this paper represent a response rate of 34%.


The sample was weighted both to correct the overrepresentation of senators and to compensate for the lower response rate among legislators serving in more professional​ized legislatures. The National Conference of State Legislatures classifies legislatures according to their degree of “professionalism,” as determined by the length of a state’s legislative sessions, the pay of legislators, and the staff size of legislators. “High-profes​sionalism” legislatures are characterized by longer sessions, higher pay, and larger staff; short sessions, low pay, and small or no individually-assigned staff are ranked as “low-professionalism.” A third category (“mixed”) applies to states exhibiting a combination of low and high professionalism characteristics.  Legislators serving in more profession​alized legislatures exhibit lower response rates because of a combination of the following factors: (1) because their legislatures meet continually, even summer is not as good a time to reach them as other legislators; (2) their larger staffs intercept surveys and prevent them from reaching the intended respondents; and (3) these legislators are more likely to be inundated with survey and other requests because of the importance of their states (such as California and New York).

Table 1 presents the weights employed, and shows how the frequency counts are affected by weighting. Table 2 presents salient characteristics of the analytic sample after weighting simultaneously for professionalism and status as senator/representative, and compares these statistics to those found in the population of state legislators. Overall, the comparison shows, on a variety of dimensions, that weighting in this fashion produces an analytic sample quite comparable to what is found in the population.  Unless noted otherwise, all analyses presented in this paper are based on the weighted dataset.

[insert Tables 1 and 2 here]

How Legislators View the U.S. Supreme Court

Several questions in the survey asked legislators about their opinion of the Supreme Court and, to a lesser extent, the U.S. Constitution.  The picture that emerges from legislators’ responses to these questions is a mixed one.  While legislators show positive attitudes toward the Court on questions about the Court’s institutional legitimacy and the competence of the justices themselves, questions about the recent opinions of the Court elicit sharply contrasting responses, divided almost exclusively along party lines.


The current Court is viewed by legislators as a moderate-to-conservative body, based on its decisions in recent years. Forty-eight percent of legislators view the Court as “somewhat conservative” or “conservative,” while an additional 28% saw the Court as “moderate/middle-of-the-road.”
  However, when asked if the Court’s decisions have tended to be “too liberal, about right, or too conservative,” legislators are distributed fairly proportionately across these categories.
  Twenty-seven percent view to Court’s decisions as “too liberal,” 40% view the Court’s decisions as “about right,” while 29% view the Court as “too conservative.”  Not surprisingly, political ideology — measured by a 7-point scale ranging from “very conservative” to “very liberal” — is strongly correlated (r = + .700, sig <.001) with legislators’ classifications of the Court as being either too liberal, about right, or too conservative.


The two historic presidential election cases decided by the Supreme Court in 2001 make some discussion necessary of how legislators viewed those decisions, and how those recent decisions influence legislators’ views of the Court today.  Legislators were asked one question in the survey about their opinion of the two presidential election cases.
  The number of legislators who view those decisions somewhat favorably to very favorably is identical to the number who view them somewhat unfavorably to very un​favorably: 47% (the other 5% have “no opinion”).  Furthermore, this item is highly correlated with the Court ideology item listed in footnote 3 (r = +.699, sig < .001).  Of those who think the Court is too conservative, 7% approved of the decisions in the election cases, while 83% of those who think the Court is too liberal approved of these two decisions.  Among those who think the Court’s recent decisions have been “about right”, 55% approved of the election decisions.

Responses to the item asking about the presidential election cases are themselves highly correlated with political ideology (r = + 0.705, sig < .001), and, as already noted, political ideology in turn is highly correlated with the degree to which a legislator views the Court as too conservative, too liberal, or about right in its recent decisions.  Given that political ideology is a stable trait, we can assume that it is motivating legislators’ fa​vorable or unfavorable views of the Court.  It would, of course, be incorrect to posit that a legislator possesses his or her political ideology because of the Supreme Court’s deci​sions generally or in the recent election cases specifically.  (Even those who are ideologi​cally “moderate” or “middle of the road” view the Supreme Court generally and its elec​tion decisions through the lens of ideology, as clarified by their party identification.  Among these non-ideologues, Republicans favored the Supreme Court’s election deci​sions at the rate of 79%, while non-ideologue Democrats disapproved of them at the rate of 84%.).

It is possible that, had the election cases never occurred, some of those legislators who now view the Supreme Court’s decisions as “too conservative” would instead view the Court’s recent decisions as being “about right.”  Only 57% of those who think this Court’s decisions have been “about right” approve of the decisions in the election cases.  In addition, some conservatives, pleased with the election cases, may have otherwise reported the Court as being “too liberal” but instead now say the Court has it “about right.”  (Alternatively, though, some conservatives may have been pushed into the “too liberal” column by the Court’s perceived meddling in a state matter.)

While it certainly cannot be said that the occurrence of the election cases has not affected legislators’ responses on this survey, the fact that ideology and partisan identification are so closely related to how legislators assess the Court’s decisions — in recent years and in the election cases — suggests that those who do not approve of the current Court do so because of an underlying ideological rift with the Court, brought on by the totality of the Court’s recent decisions and not just the two election decisions.  Thus, any effects of the election cases are most likely a matter of degree than kind.

The next portion of this section examines legislators’ views of the Supreme Court’s authority and legitimacy, and the findings here suggest further that the effects of the election cases are not great.  None of the standard demographic variables, as listed in Table 2, show any relationship with support for the Court independent of the effects of ideology.  Thus, the discussion that follows focuses exclusively on the relationship between ideology and support for the Court.  Table 3 presents the frequency distributions of responses to a series of questions discussed next, as well as the Pearson’s correlations of these items.

[insert Table 3 here]


While the justices of the Supreme Court are generally viewed as competent by legislators (and are even viewed, on average, as more competent than their fellow state legislators), two items show that regard for the Court has been dampened by the election cases.  Those who disapprove of the Court’s decision in those two cases show a stronger tendency not to view the justices as competent, as well as not to have as much confidence in the Supreme Court relative to the other two branches of the federal government.  Even so, the correlations presented in Table 3 show that, with regard to assessments of institutional power and legitimacy, it is still conservatives and those who favored the outcome of the election cases who are more in favor of limiting the Court’s authority to make certain types of decisions.  Thirty percent of legislators agree that “the power of the U.S. Supreme Court to decide controversial political issues should be reduced,” and this belief is correlated negatively (r = - .15, sig < .001) with liberal political ideology.  Simi​larly, but to a stronger degree, while only 12% of legislators think the Court’s power of judicial review is a flaw in our system of government, it is liberal political ideology that is negatively correlated with viewing this type of Supreme Court’s authority as a flaw in our system of government (r = - .28, sig < .001).

Legislators’ assessments of the legitimacy of the Court’s authority, then, do not appear to have been touched by the decisions in the election cases, but rather are by-products of well-established conservative views of the proper balance of power between the judiciary and legislature.  Finally, great deference is shown by legislators toward the federal constitution.  Just 7% of legislators agree to any extent that the Constitution is outdated and needs much amending.

Paying Attention to the Court and Constitution


On the whole, legislators pay relatively little attention to the Court’s rulings and few have cultivated any expertise in particular areas of constitutional law.  This inattention, furthermore, is readily admitted by legislators.  Some 90% of legislators report to some degree that they rarely read the full opinions of the U.S. Supreme Court.
  When legislators are asked to what extent they pay attention to news about the Supreme Court’s decisions, 42% report paying “regular” or “very close” attention.
  (About 52% report paying such attention to their state supreme court’s opinions, while 30% pay regular/close attention to federal district and appellate court decisions.)


Further evidence of legislators’ inattention to the Court can be found in responses to a question asking legislators to list the two areas of law in which they are most familiar with the Court’s recent decisions.  Only 51% could list two different areas of law.  I draw attention to the fact that this question did not ask for two areas to be listed in which the legislators considered themselves experts, but rather the two areas of law with which they were most familiar.  Furthermore, given the frequency with which “presidential election law” was listed in one form or another, this statistic is artificially inflated.

Although few read the Court’s actual opinions, and less than half pay significant attention to news of the Court’s rulings, approximately two-thirds agree to some extent that the media — which are the most likely source of their second-hand news about the Court — do a poor job of explaining the Court’s decisions.
  (In addition, only 11% strongly agreed that they would be interested in attending in-house seminars about the U.S. Constitution and recent federal court rulings.
)  Accordingly, when it comes to questions of federal constitutionality, just over one-third of legislators agree or agree strongly that they have confidence in their own instincts about what is forbidden under the federal constitution (for comparison, almost exactly the same proportion reported such confidence about their state constitution).

Legislators have at their disposal a large number of potential advisors when it comes to policy questions generally, and issues of constitutionality specifically.  Table 4 presents legislators’ responses about those to whom they turn for advice under different circumstances.  In the course of their everyday legislative work, legislators most frequently rely on their own knowledge and training; next, they look to other legislators; third, they consult their constituents; and, finally, they consult with legislative committee staff.  When the matter before them is a question of federal constitutionality, however, they consult a different array of advisors is consulted.  Most important to legislators are bill drafting attorneys; next, the State Attorney General’s office; finally, in roughly equal numbers, legislators rely on their own knowledge and training and legislative committee staff.  In fact, bill drafting attorneys are more important to legislators when federal con​stitutionality is at stake, than legislators’ own knowledge and training in the course of their everyday legislative work.  Another significant difference in those whom legislators consult can be found in the changing reliance on constituents. While half of legislators count constituents among the most important sources of advice in everyday legislative work, the figure drops to 2% when the question involves federal constitutionality.  Additionally, both interest groups and lobbyists are relied upon only about half as often when federal constitutionality is the issue at hand, compared to everyday legislative work.

[insert Table 4 here]

Although legislators’ approval of the Supreme Court is directly related to ideol​ogy, legislators exhibit a high degree of institutional deference to the authority of the Court and to the Constitution — and do so across party lines.  Legislators admit they do not read the Court’s opinions and pay only some attention to news about the Court; and only a minority of legislators has developed familiarity with areas of constitutional law by following the Court’s rulings.  On the other hand, when a question of federal constitu​tionality is before them, legislators abandon their usual advisors and seek out specialized, expert advice.  Nevertheless, such advice would not matter if legislators did not act upon such advice, by voting against or abandoning bills that are constitutionally problematic.  The next section explores legislators’ willingness to just that.

How Legislators React to Constitutionally Problematic Bills


In day-to-day legislative work, federal constitutionality rarely appears as an issue.  When asked how often in an average year bills are brought to the floor about which there are federal constitutional concerns, only 12% of legislators reported six or more such bills (in contrast, almost a quarter reported six or more bills with state constitutional concerns are brought to the floor in an average year).
  Furthermore, when the charge of federal unconstitutionality does appear, half of legislators agree to some extent that the raising of such a charge is usually a political maneuver as opposed to a bona fide issue.

When sincere questions about constitutionality are raised, however, legislators try to minimize the risk of a declaration of unconstitutionality.  When legislators were asked what they would do in response to a warning of unconstitutionality from legislative counsel about a popular bill they sought to propose, only 8% said they would proceed and introduce the bill “as is.”
  Eighty-nine percent would modify the bill to reduce such a risk, assuming that were possible.  The least likely option was abandoning the bill (3%).
  While this question was posed to juxtapose the tension between wanting to introduce a popular bill and risk having that law later struck down, the choice was a relatively easy one, as demonstrated by the skewed distribution of responses.  A more difficult juxtaposition was posed to legislators by asking them to choose between pairs of constraints, in which their party was strongly supporting a bill but that bill had one of several problems.  Table 5 presents this series of questions in full.  

[insert Table 5 here]

The responses to this item show that, all else being equal, 37% of legislators would certainly or likely oppose even a party-backed bill if the bill might be struck down as unconstitutional under the U.S. Constitution.  Roughly similar numbers would oppose a party-backed bill if it might be unconstitutional under the state constitution.  Whether this represents a high or low degree of deference is a subjective matter.  On the one hand, 74% of legislators would abandon a party-backed bill if that bill offended their personal convictions or ideals, and even slightly more than that would do the same if the bill was not in their state’s overall public interest (i.e., a bad idea).  This comparison makes it seem as if constitutional concerns are weaker in comparison to other interests.  On the other hand, the specter of federal unconstitutionality appears to drive legislators to aban​don a party-backed bill as frequently as a bill that presents a particular constituency problem for the legislator (33%).  Given the degree to which legislators are portrayed as vote-maximizing agents in the literature, the finding that federal consti​tutional concerns are as influential as constituency ones does seem a strong one.

More directly to the point, legislators were asked to report about actual instances where they hesitated to vote for, co-sponsor, or introduce a bill because they learned it had a potential federal constitutional problem.  Those who had answered affirmatively were directed to follow-up questions about when this occurred, what the bill was about, and what ultimately happened to the bill.  Table 6 presents their responses to this block of questions.

[insert Table 6 here]


Forty-five percent of state legislators report recalling at least one instance in which they hesitated to vote for, co-sponsor, or introduce a bill because they learned it had potential federal constitutional problems.  In response to being asked about the most recent time this had occurred, 86% reported an incident between 1999-2001.  Every state except Rhode Island is represented in this group.  This indicates that there is widespread and fairly frequent deference occurring among state legislators.


More specifically, three-fourths responded that their “hesitation” took place in a voting context, while the remainder are roughly equally divided between having hesitated in co-sponsoring or introducing a bill.  What ultimately happened to these constitution​ally suspect bills?  While 32% were passed and signed into law, 65% failed to be passed by their legislatures, and 3% passed both legislative houses but were vetoed by the gov​ernor.  As would be expected, bills for which legislators reported hesitating in co-spon​soring or introducing were abandoned much earlier in the legislative process.  Approximately two-thirds of those bills were never introduced or failed to make it past a committee vote.


Finally, the subjects of these bills about which legislators hesitated fall into two general categories.  The first includes bills whose topics are unique to a particular state.  These appear to be less common, and the topics are quite diverse.  For example, among this group of legislators, recently considered and abandoned bills range from instituting the death penalty for rape (Missouri), to passing a state law in conflict with federal seat belt laws (Maine), to passing a state law that would reward those who killed federally-protected endangered species, particularly wolves (Wyoming.)

The second, and more common, category includes bills that are being considered by many states within a short period of time.  There is a great deal of duplication among state legislatures, in terms of policy ideas.  Through clearinghouses run by national organizations such as the National Conference of State Legislatures and the American Legislative Exchange Council, information about policy innovations in one state quickly spreads to other states.  In the recent couple-year period, the most frequently considered topics of legislation with potential federal constitutional problems have been abortion, gun ownership, and education.  According to legislators’ responses, there has been a great deal of experimentation with bans of “partial birth abortion,” protest buffer zones sur​rounding abortion clinics, and parental notification laws.  In the area of gun ownership, legislatures are experimenting with various laws to restrict gun ownership.  Finally, in the area of education, contemplated bills include those that would require “moments of si​lence” and the posting of the 10 Commandments in public schools, as well as bills deal​ing with vouchers for students to attend private schools, including religious-based schools.

Conclusion


This paper began by raising the fact that many more state laws have been struck down by the Supreme Court than federal laws, and yet interested scholars have devoted almost all of their attention to these nullified federal laws.  Striking down state laws represents a significant means by which the Court acts as a national policymaker.  As Oliver Wendell Holmes (1913) famously said, “I do not think the United States would come to an end if we lost our power to declare an Act of Congress void. I do think the Union would be imperiled if we could not make that declaration as to the laws of the sev​eral states.”  Furthermore, when the Court strikes down a law of one state, it not only strikes down the similar laws of other states but signals to yet even more states what is forbidden.  If the power of the Court as a national policymaker were measured only by the laws it struck down, that would render the Court much less powerful than it is.  The true scope of the Court’s national policymaking power can be found only by looking to the deference afforded to it and its interpretation of the Constitution, which prevents problematic legislation from passing in the first place and requiring the Court to intervene.


This summary review of how legislators view the institutional authority of the Court, the relative importance of constitutional constraints in comparison to other constraints, and the degree to which legislators seek to do what is constitutional (and abandon that which may not be), all point to a high degree of deference to the Court among state legislators.  Were it not for the institutional mechanisms that legislators have enacted so that they may be advised about constitutional problems, there would likely be much more unconstitutional legislation passed.  In addition, were it not for legislators’ deference to the institutional authority of the Court, regardless of whether they approve of the current Court, legislators would not exhibit anticipated reactions to the degree that they appear to do so.


While the analyses presented here have been based on the overall legislator sam​ple, further work will be done to tease out the causal links among salient variables.  An important advantage to doing state-based research is the ability to explore the role of in​stitutional variation in outcomes.  Of particular interest will be how legislators vary state-to-state in their attitudes and experiences, and ultimately, what explains the variation that exists in the number of state laws each state has had declared unconstitutional.

The next data-gathering stage of this project involves further exploration of how legislators balance their policy preferences against warnings of federal unconstitutional​ity.  Large-scale surveys of legislative bill drafting attorneys and State Attorneys General office attorneys are being conducted (recall that these were the two most important sources of constitutional advice, as reported by legislators.).  These constitutional advi​sors to legislators will be asked about their interactions with legislators.  How often do they see examples of legislators trying to pass laws that may be unconstitutional?  When legislators are advised of constitutional risk by such advisors, how do legislators react?  The goal will be to verify, through these third parties, the deference legislators have reported themselves.
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Table 1

Weights

	Group
	Count before weighting
	Weight
	Count after weighting

	senators/low prof
	102
	.510
	52

	senators/mixed prof
	120
	.717
	86

	senators/high prof
	34
	1.000
	34

	senator sub-total
	256
	
	172

	representatives/low prof
	134
	1.090
	146

	representatives/mixed prof
	170
	1.259
	214

	representatives/high prof
	67
	1.418
	95

	representative sub-total
	371
	
	455

	Number of cases
	627
	
	627


Table 2

Representativeness of Weighted Sample

	Characteristic
	Weighted sample

(%)
	Population*

(%)

	Status = senator
	27
	(identical via weighting)

	Professionalism

     low

     mixed

     high
	32

48

20
	(identical via weighting)

	Female
	24
	22

	Education

     college graduate

     graduate degree
	34

51
	35

47

	Lawyer
	16
	17

	White (non-minority)
	91
	89

	Party ID = Democrat
	50
	51

	Region

     northeast (11 states)

     midwest (13 states)

     mountain (8 states)

     south (13 states)

     west coast (5 states)
	24

27

15

24

10
	28

26

12

26

  8

	Size
	n=627
	N=7,424


*These population statistics were gathered from National Conference of States Legislatures publications. Primary source materials are available through their website: www.ncsl.org. In addition, the following two published articles provided population figures: (1) Diana Gordon, “Citizen Legislators--Alive and Well,” in State Legislatures, April 1994, pp. 24-27; and (2) Lillian C. Woo, “Today’s Legislators: Who They Are and Why They Run,” in State Legislatures, April 1994, pp. 28-33.
Table 3

Views of the Court and Constitution

	Kendall’s

tau-b

correlation

with ideology 

(high=

very liberal)
	Kendall’s

tau-b

correlation with view of election cases (high=

very unfavorable)
	Item+
	% agree

(somewhat

to

strongly)
	% disagree

(somewhat

to

strongly)

	- .15**
	- .25**
	The U.S. Supreme Court justices are competent jurists who know their job.
	72
	16

	not sig
	not sig
	The average state legislator is a competent political professional and knows his or her job.
	62
	26

	not sig
	- .11*
	Of the three branches of the U.S. government, I have the most confidence in the Supreme Court.
	24


	51

	- .15**
	not sig
	The power of the U.S. Supreme Court to decide controversial political issues should be reduced.
	30
	51

	- .28**
	- .22*
	The U.S. Supreme Court’s ability to strike down state laws as un-constitutional is a flaw in our system of government.
	12
	77

	not sig
	not sig
	The U.S. Constitution is outdated and needs much amending.
	7
	85


* = significant at < .05; ** = significant at < .001.

+The complete list of possible responses to these items:

strongly disagree (1), disagree, somewhat disagree, neutral, somewhat agree, agree, strongly agree (7).

Table 4

Legislators’ Most Important Sources of Advice

	% consults source

regularly or frequently

in the course of everyday legislative work*
	Source

of

advice
	% consults source

regularly or frequently

to determine federal constitutionality**

	56
	other legislators
	33

	20
	my own staff
	13

	24
	committee staff
	35

	3
	State Attorney General’s office
	51

	19
	bill drafting attorneys
	62

	1
	law firm contacts
	19

	13
	interest groups
	6

	22
	lobbyists
	10

	64
	own knowledge/training
	35

	48
	constituents
	2

	3

(examples: family & friends, Governor’s office or executive agencies)
	other
	4

(examples: law professors, 

other government lawyers,

“read the Constitution”)


Note:  The percentages here are the percent of legislators who report each source as being one of the three most important sources they consult.

*Item:  “On whom do you rely regularly or frequently for advice in the course of your everyday legislative work? Please check the boxes of any and all those you consult with regularly or frequently. Next, of all those you have checked, circle the 3 groups who are the most important sources of advice.”

**Item:  “On whom do you rely regularly or frequently for advice when trying to determine if a bill is constitutional under the U.S. Constitution? Please check the boxes of any and all those you consult with regularly or frequently. Next, of all those you have checked, circle the 3 groups who are the most important sources of advice.”
Table 5

Constraints on Decision-making Imposed by Various Factors

	“Assume your party is strongly supporting a bill, and that bill has a problem such as one of those listed below. In general, if such a conflict arose, how do you think you would react?”

“Your party is strongly supporting a bill and…”*
	%

“certain” or “likely”

to oppose this bill*

	The bill is just not in your state’s overall public interest.


	81

	The bill is contrary in some way to your personal convictions or ideals.


	74

	The bill might be struck down as unconstitutional under your state Constitution.


	38

	The bill might be struck down as unconstitutional under the U.S. Constitution.


	37

	The bill presents a particular constituency problem for you.


	33

	The bill is opposed by interest groups or industries who have been supportive of you.


	  9


*This question posed on the survey appears as it does here, with the phrase about party support repeated.  The complete list of possible responses to this item:

certain to oppose (1), likely to oppose, somewhat likely to oppose, neutral, somewhat likely to support, likely to support, certain to support (7).

Table 6

Avoiding the Unconstitutional

Item:  Have you ever hesitated to vote for, co-sponsor, or introduce a bill because you learned it had potential conflicts with the federal Constitution?

YES =
45% (n = 287)

NO =
55% (n = 340)

If YES: for the most recent time this happened…

	Year occurred
	%
	Hesitated to…
	%
	Bill outcome
	%

	2001
	48
	vote for
	77
	never introduced
	13

	2000
	25
	co-sponsor
	13
	failed in committee
	22

	1999
	13
	introduce
	10
	failed on the floor
	19

	1989-1998
	14
	
	
	pass floor vote,

failed in other house
	11

	
	
	
	
	vetoed by Governor
	3

	
	
	
	
	signed into law
	32

	n = 232*
	100.0
	n = 267*
	100.0
	n = 245*
	100.0


*Ideally, these case counts should equal 287, but not all respondents completed all follow-up questions.
This paper presents results from a mailed survey completed by 627 state senators and representa�tives in all 50 states.  The purpose of the survey was to document legislators’ attitudes toward the Supreme Court, their views on the institutional authority of the Court, and the role of federal con�stitutional considerations in the state legislative process.  The thesis defended is that the Supreme Court acts as a powerful national policymaker through its exertion of federal constitutional con�straints on state lawmaking.  The Court’s power derives not only from striking down laws, but by possessing the institutional legitimacy that compels legislators to avoid passing unconstitutional laws in the first place. Legislators were found to be deferential to the Court’s insti�tutional au�thority, and willing to modify or abandon potentially unconstitu�tional legislation.











� Casper (1976) also notes that statutory interpretation affords the Court a policymaking role. This topic has received a good deal of scholarly attention in the context of Supreme Court-Congress interaction  (see Eskridge, 1991; Ferejohn and Weingast, 1992; Handberg and Hill, 1980; Henschen, 1983; Paschal, 1991; Segal, 1997).


� Bamberger (2000) attempted to repeat Morgan’s study, but obtained responses from only 12 members of Congress, 18 state senators, and 24 state representatives. Given these small numbers, his findings are highly unreliable.  Furthermore, he reports responses to Morgan’s original survey items by grouping federal and state legislators.  The thesis of his book is contrary to the thesis explored here.  As the title of his book indicates, Reckless Legislation: How Lawmakers Ignore the Constitution, Bamberger’s analyses of his survey results and selected case studies led him to conclude that legislators are not deferent to courts or the Constitution.


� As electors of United States Senators before the passage of the Seventeenth Amendment in 1913, state legislatures once had another, though indirect, means of influence over the Court.


� I gratefully acknowledge the support of the Law and Social Science Program of the National Science Foundation, without which this study would not be possible.


� Item:  “Overall, given the U.S. Supreme Court’s decisions in recent years, would you say the Court today is…liberal, somewhat liberal, moderate/middle-of-the-road, somewhat conservative, conservative?”


� Item:  “In recent years, do you think the U.S. Supreme Court’s decisions have tended to be…too liberal, about right, or too conservative?”


� Item:  “Overall, what was your reaction to the U.S. Supreme Court’s rulings in the two presidential election cases decided in December 2000?  Very favorable, favorable, somewhat favorable, no opinion, somewhat unfavorable, unfavorable, or very unfavorable.”


� Item:  “I rarely have the time or opportunity to read the full opinions of the U.S. Supreme Court.”  (response set: 7-point scale from strongly disagree to strongly agree)


� Item:  “How much attention do you devote to news about and the decisions of the U.S. Supreme Court?  No attention, little attention, some attention, regular attention, or very close attention?”


� Item:  “The media do a poor job of explaining the U.S. Supreme Court’s decisions.”  (response set: 7-point scale from strongly disagree to strongly agree)


� Given the social acceptability implications of this question, only those who exhibit the strongest intention of attending such a seminar could be reliably expected to actually attend.  Item:  “If my legislature offered in-house seminars about the U.S. Constitution and recent federal court rulings, I would be interested in attending.”  (response set: 7-point scale from strongly disagree to strongly agree)


� Item:  “Since you were first elected, in an average year in which your legislature meets, how often are bills brought to the floor about which there are federal constitutional considerations?” This item was repeated verbatim for “…state constitutional considerations.”  (response set:  frequently (> 6 times), occasionally (3-5 times), rarely (1-2 times), or never)


� Item:  “When federal constitutional considerations are raised during the legislative process, they are usually political maneuvers instead of bona fide issues.”  (response set: 7-point scale from strongly disagree to strongly agree)


� The institutional embodiment of this norm is the legislative bill drafting office, often formally titled the Office of Legislative Counsel (or some variation thereof).  Every state legislature—regardless of level of professionalization—staffs such an office to help legislators properly compose bills and avoid constitutional problems at the state and federal levels. Recall, too, that legislators view these offices as the most important source of advice when it comes to federal constitutional issues (see Table 3).


� Item:  “Imagine you were proposing a bill that would be a popular law, and you were advised by legislative counsel or staff that the bill carries a risk of being struck down as unconstitutional under the U.S. Constitution. How would you proceed? Introduce the bill as is, if possible modify the bill to the reduce such a risk, or abandon the bill?”


� In addition, the phrasing of the question itself might have led to fewer legislators choosing to oppose a bill with constitutional problems over party objections.  Had the question been phrased “would be struck down” as opposed to “might be struck down more would have opposed it.
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