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Abstract: Although much fruitful research has recently been

published on state supreme court activity, this subfield of judicial

politics remains relatively unexplored.  At the federal level, scholars 

ave found that repeat performers and the Solicitor General perform 

well in front of the U.S. Supreme Court.  Following this line of research, 

in this paper, I ask how certain lawyers perform in front of state supreme courts, 

using the example of state attorneys general.  Analyzing 1995 data from

state supreme court regulation cases, I find that states are more likely

to win if the case is argued by the state attorney general.  Interestingly,

justice partisanship also has an effect on the probability of state victory

although I do not expect this initially.
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Introduction

Research on state supreme courts has made considerable progress over the past several years.  Looking at the work on judicial decision-making on the U.S. Supreme Court, many scholars have asked similar questions about what influences judicial decision-making on state supreme courts (Atkins & Glick 1976; Brace & Hall 1993, 1997; Brace, Hall & Langer 2000, 2001; Caldeira 1985; Emmert 1992; Hall 1987, 1992).  While the research on state supreme courts has been fruitful thus far, this particular area of judicial politics is still in its infancy and many important questions remain unexplored.  For example, our knowledge about the performance of particular litigants before state supreme courts is still limited.  At the federal level, it is widely known that the national government wins a large majority of its cases due to the presence of the Solicitor General.  Studies have shown that the office of the Solicitor General is one of great resources and legal expertise and thus, is held in high regard by the justices of the Supreme Court (Kearney & Sheehan 1992; Salokar 1992; Segal 1988; Segal & Spaeth 1993).  At the state level, research has shown that states do win a substantial share of their cases before their own courts of last resort (Emmert 1992), but why is this the case?  Although state attorneys general do not argue all cases before state supreme courts, it is logical to hypothesize that their legal expertise and resources make them state-level analogs to the Solicitor General.  

In this paper, I examine all 1995 state supreme court cases that involved regulation to gauge the influence of the attorney general on the probability of state victory.  This study can represent a meaningful contribution to judicial and state politics in several ways.  First, studying regulatory cases can help us expand our understanding of state supreme court decision-making beyond the substantive areas predominantly evaluated up to this point-abortion and death penalty cases.  Second, the success of different types of lawyers is a very fruitful area of research at the U.S. Supreme Court level and these questions ought to be explored at the state level as well.  Finally, the state attorney general is a very important actor in state government, particularly with regard to business regulation.  By learning about their success before their own courts, we can make stronger future inferences about their litigation strategies and choices. 

State Supreme Court Research

We now know some important patterns of decision-making behavior on state supreme court benches whereas we previously knew very little.  Perhaps the biggest difference between state supreme court justices and Supreme Court justices is that justices on the highest federal court are thought to vote along ideological lines (Pritchett 1948; Segal & Cover 1989; Segal & Spaeth 1993) while state justices must consider electoral factors.  While Supreme Court justices are appointed by the President, state justices are elected in partisan, nonpartisan or retention elections in 38 states and thus, must consider the views of their constituents when handing down rulings.  Melinda Gann Hall has shown that justices on the Louisiana Supreme Court will often suppress dissents and vote with the majority, thus avoiding casting potentially unpopular votes (1987).  She finds similar, election-minded behavior among justices on four southern supreme courts in death penalty cases (1992).  Finally, Brace, Hall and Langer find that a court's willingness to invalidate restrictive abortion laws depends upon the ideology of the state's citizens as well as the state government (2001).  While this is hardly an exhaustive description of state supreme court research, it does cover some of the more important findings of that research.


However, while good progress has been made in this area of judicial politics, much of this field remains unexplored.  This is partly because much attention is still focused on the U.S. Supreme Court, but it is also because cumbersome data-collecting procedures have hindered even the most hopeful state supreme court scholars from pursuing research.  Brace and Hall have frequently lamented the lack of a state supreme court database which would facilitate a greater volume of scholarship in the area of state courts (1997; 2001).  They rightly point out that researchers are often relegated to limited case-study analyses because of the difficulties involved in collecting data from multiple states.  To correct this problem, Brace and Hall have started to compile a comprehensive state supreme court database that allows for systematic analysis of judicial decision making at the state level (2001).  


One of these unexplored areas of state supreme court politics involves the performance of different classes of litigants before the courts.  While some empirical research has been done, the findings are somewhat limited.  For example, Emmert finds that the presence of government litigants has no significant effect on whether or not a statute is declared unconstitutional (1992) while Atkins and Glick find that the method of justice selection has no significant effect on the tendency to vote for certain categories of litigants (1976).  Such findings are informative, yet prevent us from making any type of definitive statements about who performs well in front of state supreme courts.  Research on litigant performance before the Court is interesting because it speaks to the preferences of justices, but it can also help enhance our current understanding of institutional and environmental factors in state supreme court decision making.  For example, states may win regulation cases more often in states where the justices perceive voters to favor regulation.  If justices believe that voters are more pro-business, then states may be more likely to lose regulation cases.  In this paper, I intend to evaluate the performance of states before their own supreme courts.  Additionally, following the Solicitor General research at the U.S. Supreme Court level, I hypothesize that states are more likely to win when the state attorney general argues the case.  

Performing Before the Courts

Research has shown numerous times that the federal government wins a large percentage of its cases before the U.S. Supreme Court.  While the work on states is not quite as abundant, some scholars have indicated that states also appear to win a large number of their cases before their own supreme courts (Emmert 1992).  At the U.S. Supreme Court level, most work points to the Solicitor General as the reason for why the federal government wins so many of its cases (Kearney & Sheehan 1992; Salokar 1992; Segal 1988; Segal & Spaeth 1993).  The financial and legal resources of the office are highly significant while the Solicitor General himself is often regarded as one of the most highly-skilled lawyers in the country.  Because of its elite status among Supreme Court lawyers, the Solicitor General shares a special relationship with the members of the Court.  Court members rely upon him to control the flow of federal cases to the Court's docket and often ask for assistance with legal arguments (Salokar 1992).  The Court's justices also often defer to the Solicitor General when deciding to grant review to cases.  Caldeira and Wright have shown that an amicus brief from the Solicitor General significantly increases the probability of a grant of review (1988) while Segal shows that Solicitors General across administrations win a high percentage of their cases, as amicus curiae, regardless of the issue being argued (1988).  Finally, Salokar also points out that the Solicitor General is the only attorney permitted to maintain an office within the Supreme Court building (1992).  


Thus, research shows that the elite position of the Solicitor General helps the federal government win the majority of its cases, but why do state governments win a majority of their cases?  The reasons are probably quite similar to the reasons why the federal government performs so well before the U.S. Supreme Court.  Attorneys have the resources of the state on their side, enabling them to prepare better cases before the courts.  State lawyers are repeat performers and the working relationships they cultivate with justices can often work substantially in their favor.  Finally, in many states, the attorney general argues a majority of the cases and, being the chief law enforcement officer of the state, the attorney general is most likely viewed by justices with a great deal of respect, much as the Solicitor General is viewed by U.S. Supreme Court justices.  


While there are very few existing empirical studies on state attorneys general, there are many reasons to expect that state supreme court justices may defer to the side of the attorneys general more often than other lawyers.  First of all, the role of the state attorney general has changed dramatically over the past three decades.  With the “devolution” of the 1980s and 1990s, states were forced to carry a far larger burden of responsibility in many policy areas, particularly social and economic regulation (Clayton 1994; Conlan 1991; Zimmerman 1990).  While attorneys general had previously been just “ministerial functionaries of the state administration” (Morris 1987), they now assumed far more political duties, such as determining levels of regulatory enforcement within each state (Clayton 1994).


As a result of their increased activism, attorneys general have appeared before the U.S. Supreme Court with increasing regularity (Morris 1987; Epstein & O’Connor 1987; Clayton 1994).  There has ben a significant rise in amicus activity among states before the high court and the National Association of Attorneys General (NAAG) has created “The Supreme Court Project” which trains attorneys general in authoring briefs and delivering more effective oral arguments before the Court (Ross 1990).  Moreover, states have not only worked together on amicus briefs, but improved coordination through NAAG has enabled states to initiate joint lawsuits and investigations and pool resources.  Finally, while state attorneys general often used to seem unprepared to argue cases, particularly against the federal government, they now rank very highly in terms of success before the Court (Kearney & Sheehan 1992).  While none of these activities represent increased success before state supreme courts, they do indicate that state attorneys general have expanded their activities and experienced far higher levels of success before the U.S. Supreme Court than they previously had.  If state attorneys general have become more prominent in state government and before the U.S. Supreme Court, it is certainly plausible to believe that they have become more successful before state supreme courts as well.  


Thus, my main thesis in this paper is that, while states already experience high levels of success before their supreme courts, they should be even more successful when the state attorney general argues the case.  I use data from the new Brace/Hall state supreme court database to test hypotheses about state performance in regulatory cases.  I choose cases dealing with regulation because this is a substantive area in which attorneys general have become highly involved.  Thus, we can expect to see them performing before state benches regularly, thus providing a good source of test cases.  Furthermore, by choosing regulation cases, I hope to add to previous findings in the state supreme court literature.  For example, while Brace and Hall have found strong electoral incentives for justices, these discoveries have been made, primarily using death penalty or abortion cases.  There is nothing wrong with that, of course.  The death penalty and abortion are issues that matter to people and we should expect to see electoral effects as a result.  However, by using a slightly less salient issue like regulation, we can observe the electoral effects on judges and see if they remain as strong as in death penalty and abortion cases.  


Some may argue that selection bias problems result from choosing regulation cases, but there aren’t many reasons to think that state attorneys general would perform so much better in regulation cases than in civil liberties cases, for example.  Regulation may be a greater focus for attorneys general now, but they still must represent the state in any substantive type of legal dispute.  Thus, there is no reason to think they will perform tremendously better in regulation cases than in other cases.  

Data and Methods


As I previously mentioned, I employ data from the Brace/Hall database for this study (2001).  This database contains data on every case decided for every state during the years 1995 and 1996.  Since I was primarily concerned with just getting a snapshot of the effect of the attorney general on the probability of winning regulation cases, I included only data from 1995
.  After selecting all the 1995 cases, I had to narrow down the dataset further by selecting all regulation cases.  According to Brace and Hall, a case dealt with regulatory issues if it was about taxation, zoning, eminent domain, utilities, environmental protection, consumer protection, licenses/permits, welfare or transportation.  There was also an “other” regulatory issue category which dealt with regulatory cases that didn’t fall under the aforementioned headings.  


After choosing the regulatory cases, I next had to choose cases out of those in which states were involved.  I first had to make sure that at least one of the parties involved in the case was affiliated with the state.  The database contains variables indicating who was the first appellant, second appellant, first respondent and the second respondent.  Cases that had state agencies listed in any of these four categories were retained.  However, I then eliminated cases in which state agencies were on opposite sides of the court battle as it is difficult to tell whether the state is a clear winner in such cases.  This left me with 392 regulatory cases in which a state party was involved and it was clear whether the state was an appellate or respondent. 


In order to create my dependent variable, I then took the information from the appellant and respondent categories and compiled it into one category that simply indicated whether the state was an appellant or a respondent in the case.  Because the winning party variables were coded as either appellant or respondent, it was then easy to match up the cases in which the appellant won with the cases in which the state was an appellant.  Based on this information, I then created my dependent variable which simply reflected whether or not the state won the case.  Table 1 indicates the states’ overall levels of success before their courts.  Out of the 392 cases, the states won 272 of them, with only 7 states losing more cases than they won.


Unfortunately, the Brace/Hall database does not contain information on who tried each case.  Thus, in order to determine whether or not a state attorney general tried each case, I looked up each case in LEXIS-NEXIS to see whether the attorney general was listed as counsel in the case.  If the state attorney general or anyone from his/her office (assistant attorney general, deputy attorney general etc.) was present as counsel, then I listed that case as having been tried by a state attorney general.  Table 2 provides a cross-section tabulation of whether the state won and whether the attorney general argued the case.  Among the 108 cases not argued by the state attorney general, the states won 67 (62%) of them.  However, in the 275 cases in which a state attorney general argued, the states won 199 (72%) of the cases.  Thus, while states to perform well regardless, they do particularly well when represented by their attorney general.


In order to demonstrate this more rigorously, it is necessary to consider the effects of the state attorney general on the probability of states winning, holding other relevant factors constant.  Because the dependent variable is dichotomous, I estimate a probit model which allows me to model the underlying probability of the state winning its cases.  My first predictor of interest is whether or not a state attorney general or assistant to the attorney general argued the case.  Naturally, I predict that when the state is represented by the attorney general, the probability of winning increases. 


Second, I include a dummy variable for whether or not the state was an appellant.  Research at the U.S. Supreme Court level has indicated that, all else equal, parties are often more likely to win if they are appellants rather than respondents (Kearney & Sheehan 1992; Segal & Spaeth 1993).  This is because the Court is more likely to grant review to a case that it wishes to reverse.  Although most state supreme court justices are more likely to vote along the ideological lines of voters rather than on personal ideology, it is still reasonable to suspect that justices will grant review in order to reverse.  Thus, I argue that when a state is an appellant, the probability of winning increases.  


Next, I include a series of predictor variables that are designed to update the Brace/Hall findings regarding the effects of government and citizen ideology on justice vote.  Before discussing the predictions regarding these variables, it is important to note a crucial assumption.  Rulings on regulation in favor of the government are generally considered liberal decisions because they favor the party that performs the regulating.  Some scholars claim that this assumption is invalid because some issues, such as labor regulation, may actually be more conservative and a vote for the government might represent more regulation, but regulation of a conservative nature.  Nonetheless, Spaeth (1993) uses the assumption that regulatory rulings in favor of the government are liberal decisions and that assumption holds well for this study.  


The first two ideology predictors I employ are Berry’s scores of government and citizen ideology (1998).  Both of these measures are designed to avoid the constraining problems of just using partisanship to measure one’s ideology and they run on scales of 0-100, with 0 being most conservative.  Based on previous work by Brace and Hall (1993; 1997) and by Brace, Hall and Langer (2000; 2001), we know that increasingly liberal state governments and citizens should render more liberal decisions from the state supreme court.  Thus, given that a ruling for the state is considered a liberal ruling, we should expect that as scores of government and citizen ideology increase, the probability of a ruling in favor of the state should increase
.  


The next predictor I include is a dummy variable, indicating whether or not justices are appointed or elected in a given state.  I do not expect this to have an effect on the probability of winning by itself.  However, we would expect that justices who at some point face reelection will care more about citizen ideology than appointed justices.  Thus, I include an interaction term with citizen ideology and the presence of judicial elections.  If justices in a given state are elected, we should expect them to care about the opinions of voters and thus, the ideology scores of voters should matter more in states where judges are elected.  Therefore, in states with elected justices, a more liberal citizen ideology is more likely to result in state victory.  


Although the prevailing literature on state supreme courts indicates that justices are more concerned with electoral politics than personal ideology, I include a measure of justice partisanship.  Since I am measuring aggregate decisions here rather than individual justice votes, I take the majority partisanship of each bench.  Thus, if there are five Democratic justices on a bench of nine, I score that bench as Democratic.  The big question here is whether justices will vote with an eye towards electoral concerns in these cases as much as they do with death penalty and abortion cases.  If they don’t, we might expect them to vote according to their own partisanship.  However, at this point, there is no a priori reason to think that justices will forsake their electoral concerns.  Thus, I hypothesize that justice partisanship should not have an effect upon the probability of state victory.


To briefly summarize, the model is as follows:


Yi 
=
1 = state wins case




0 = state loses case


Xi1
=
1 = State attorney general or member of office argues case




0 = State attorney general nor member of office argues case


Xi2
=
1 = State is appealing party




0 = State is responding party


Xi3
=
State Government Ideology (0-100 Conservative-Liberal Scale)


Xi4
=
State Citizen Ideology (0-100 Conservative-Liberal Scale)


Xi5
=
1 = State Supreme Court judges are elected




0 = State Supreme Court judges are appointed


Xi4Xi5   =
State Citizen Ideology (0-100) when judges are elected


Xi6
=
1 = Majority of State Bench is Democratic




0 = Majority of State Bench is Republican

Results


Some of the findings emerged as predicted, but others were pretty surprising.  First of all, the presence of the state attorney general or one of his/her assistants or deputies does have a significant impact on whether or not the state will win a regulation case.  Appellants are more likely to win than respondents, but the surprising findings are that all the ideology variables are insignificant while majority justice partisanship on the bench has a significant impact on the likelihood of ruling for the state.  The lack of significance among the ideology measures may be a result of the crudeness of the measures, but it’s a bit of an odd coincidence that justice partisanship does matter at the same time.  If there is truth to these measures, then it may be an indicator that regulation is not a strong electoral issue and that justices may be more free to vote according to their ideological preferences.  A more refined look at this model with party-adjusted ideology scores for justices would probably be appropriate since it may be that some issues have far more important electoral consequences than others.  


When we look at predicted probabilities, if a state attorney general was arguing for an appealing state party in front of a Democratic bench, the state had an 86% chance of winning the case.  The Democratic bench had the strongest factor by itself as it was 68% more likely to lead to a state victory in a regulation case than a Republican bench would.  If the only factor was the presence of the state attorney general, then the state was 64% more likely to prevail.  A state was only 61% more likely to win if appellant status was the only factor working for it.  During the course of this project, I had wondered about creating an interaction between justice partisanship and attorney general partisanship.  Apparently, it really doesn’t matter what party the attorney general belongs to because if the attorney general argues in front of a Democratic bench, the state is 80% more likely to win than if someone else argued in front of a Republican bench.  

Conclusion


While I do find these results to be quite interesting, there are several reasons to be wary of this analysis.  First, as I’ve mentioned several times, my measures of ideology are somewhat crude and should be refined to include party-adjusted ideology scores for judges.  This way, it is possible to create the more appropriate ideological distance variables for the government and citizenry, the way Brace, Hall and Langer do (2001).  Second, although the partisanship of Court benches turns out to be significant, it should be replaced by ideology scores because partisan majority can not capture the size of the majority that is Democratic.  Third, some people may suggest estimating a model that strictly includes cases where the state attorney general argues, but not someone from his/her staff.  Although I did not do that for this project, this too is an interesting question and can indicate just how much respect is paid to the office versus just the person.  


On the other hand, if the results are at all valid, they are very interesting for two reasons.  First of all, we may have the state-level analog to the Solicitor General.  If state attorneys general win most of their cases before state supreme courts, that is an important finding about litigant performance before the bench.  Second, these findings indicate that the electoral concerns of justices possible revolve around issues at hand.  Brace, Hall and Langer have found that justices care about constituent concerns when dealing with abortion and the death penalty, but less salient issues like regulation may afford justices the opportunity to vote ideologically.  The findings are just interesting enough that improvements should be made to this model to see if the results hold.  
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Table 1

Cases Won By States

	State
	Cases Won
	Cases Lost
	Total

	Alabama
	6
	1
	7

	Alaska
	14
	7
	21

	Arizona
	0
	3
	3

	Arkansas
	8
	3
	11

	California
	2
	1
	3

	Colorado
	8
	5
	13

	Connecticut
	15
	6
	21

	Delaware
	0
	2
	2

	Florida
	5
	2
	7

	Hawaii
	2
	4
	6

	Idaho
	12
	3
	15

	Illinois
	2
	4
	6

	Indiana
	3
	3
	6

	Iowa
	19
	3
	22

	Kansas
	5
	3
	8

	Kentucky
	9
	1
	10

	Louisiana
	3
	4
	7

	Maine
	9
	3
	12

	Maryland
	8
	2
	10

	Massachusetts
	12
	6
	18

	Michigan
	3
	0
	3

	Mississippi
	14
	4
	18

	Missouri
	0
	1
	1

	Montana
	6
	1
	7

	Nevada
	2
	5
	7

	New Mexico
	3
	0
	3

	New York
	11
	5
	16

	Ohio
	17
	9
	26

	Oklahoma
	4
	3
	7

	Oregon
	7
	7
	14

	South Carolina
	9
	3
	12

	Texas
	5
	4
	9

	Utah
	9
	4
	13

	Washington
	9
	2
	11

	West Virginia
	23
	5
	28

	Wyoming
	8
	1
	9

	Totals


	272

(69%)
	120

(31%)
	392


	Table 2

Participation and Success Rates of State Attorney General

	
	SAG argued case
	SAG did not argue case
	Totals

	State Won
	199

(72%)
	67

(62%)
	266

	State Lost
	76

(28%)
	41

(38%)
	117

	Totals
	275
	108


	


	Table 3

Probability of State Victory – Probit Results

	Appellant
	 .271*

(.147)

	State Government Ideology
	                           -.003

(.003)

	State Citizen Ideology
	                           -.014

(.014)

	Elected Judge
	                           -.64

(.852)

	Elected Judge * State Citizen Ideology
	.015

(.014)

	State Attorney General
	    .367**

(.156)

	Court Partisanship
	      .462***

(.171)

	Constant
	.614

(.824)

	N
	383

	Log Likelihood
	-227.885

	p < .1, ** p < .05, *** p < .01

Note: All parameter are probit coefficients, standard errors are in parentheses.  The dependent variable Probability of State Victory is a dichotomous variable with values 0 = lose, 1 = win.  


� In the future, I plan to use more years to gain a more complete picture.  One problem I encountered after I started collecting data was the lack of several states from the analysis.  14 states were omitted from the analysis because they argued no regulatory cases in 1995.  


� I am aware that Brace, Hall and Langer (2001) use standardized ideology scores and then measure the distance between these scores and their party-adjusted ideology justice scores to get ideological distance.  I plan to utilize these data in the future, but for now, I use the more crude measures of state ideology by itself.  





