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“Forest Valley” is a beautiful small town in the Pacific Northwest.  Anchored by high tech industry and home to the largest public university in the state, Forest Valley is an upscale, liberal town and a likely spot to consider the local regulation of tobacco.  In this setting, the chair of the local health department became convinced that banning smoking in local workplaces would help to combat what he had read was the “number 1 preventable cause of death in America.”  Together with a local physician who drove a Volkswagen bus plastered with anti-tobacco slogans that he called the “barf-mobile,” he organized a local advocacy coalition.  The coalition began work on a local tobacco ordinance which eventually was to ban all cigarette smoking in all Forest Valley workplaces, including restaurants and bars.  But all was not well in Forest Valley.  Before the campaign was over, this committed health department chair was forced out of his position (although not ostensibly due to his involvement with this campaign) and moved from Forest Valley to take a job in the state capital.  

In Hillsborough, a quite active local coalition decided to take up the issue of youth access to cigarettes in their town.  The grouped worked several months to pass a rather restrictive ordinance through their city council.  But all was not well in Hillsborough either.  The state in which Hillsborough was located had previously passed a statewide “pre-emption” law which prevented the local regulation of such issues.  Therefore, not long after the ordinance passed, it was challenged in court and a an otherwise supportive local district judge had to rule that the local ordinance violated the state’s pre-emption law and was therefore null and void.  Together, these towns’ experiences point to the often complicated and sometimes challenging relationship between local communities, departments of health, and their state government.  

Local policy adoption occurs among a variety of competing forces.  Of particular importance are state agencies with offices throughout the state, along with the regulations, laws, codes, grants, and funding opportunities that support state, or perhaps even federal, priorities in local communities. Researchers have developed many theories regarding the practical relations between the federal government and the states.  But aside from mention of “home rule” and “Dillon’s rule” discussions in introductory textbooks, there is precious little theory developed in the area of local relations with their states.  

Through a detailed, two-year comparative case study of the passage of tobacco regulations in 15 communities across the country, this paper explores the various ways that local policy adoption occurs within a diverse array of state and federal influences and restrictions. This paper will describe three key aspects of state and local relations: the role of state agencies, particularly departments of health, in promoting local policy change; the role of state or federal grant funding to promote local policy change; and the legal environment of local tobacco policy.  

The Local Politics of Tobacco

In recent years, tobacco control has gained increasing attention as a priority of several federal agencies, state departments of health and departments of human services, national, state and local advocacy groups, and local governments.  Not surprisingly, the regulation of tobacco also has the attention of the tobacco industry itself.  For years, battle lines have been drawn between medical and public health professionals and the tobacco industry in the struggle to increase the regulation of tobacco, and local governments have become embroiled in this regulatory morass.  


Public health agencies and advocacy groups have long realized that the lobbying influence of the tobacco industry tends to be strongest in Washington DC, still quite strong in most state capitals, but comparatively quite weak in local communities.  For the most part, chartered, home rule local governments have the authority to pass regulatory ordinances based on their perceived needs and the will of the community and its politicians.  Thus, in the past ten years, anti-tobacco advocates have increasingly focused their political sights on passing tough anti-tobacco regulations in local communities across the country.  This has created an interesting intersection of policy and intergovernmental relations where at key points, the federal government and state governments simultaneously support and deny the ability of local governments to pass tobacco regulations.  

The Federal Context

Before exploring the relations between states and local governments, it is important to understand the federal context within which local tobacco policy must operate.  There are five significant Federal impacts on state and local tobacco policy. First are the Surgeon General Reports (which arise from the Centers for Disease Control) that prioritize smoking and second-hand smoke as significant threats to the public’s health.  These various reports have focused state and local departments of health on efforts to prevent tobacco use and encourage cessation among those that already smoke.  

Second is the Environmental Protection Agency’s report that classified cigarette smoke as a Class A carcinogen.  The trend data show a significant spike in the number of local clean indoor air adoptions just after this report was issued in 1993.  Much of the efforts of states and localities to regulate tobacco is based on the scientific findings contained in reports such as this one and the Surgeon General Reports, thus such reports provide an essential impetus for state and local tobacco control.  

Third was the passage of the “Synar Amendment”, which was an “unfunded mandate” that required states to achieve an 80% compliance rate for illegal retail tobacco sales to youth or risk forfeiture of a substantial portion of the Substance Abuse and Mental Health Services Administration (SAMHSA) Substance Abuse Prevention and Treatment (SAPT) block grant.  To achieve this level of compliance, many states support and recommend reducing retail tobacco sales through passing local ordinances which strengthen retail fines, license tobacco retailers, and require a specific number of compliance checks per year. Together, these policies can substantially improve Synar compliance.  

Fourth was a now-defunct large systematic effort by the FDA to fine retailers for illegal tobacco sales activities.  This program was in place from 1998 to 2001, but was ruled to be an illegal expansion of the FDA’s statutory authority in 2001 and the program was terminated.  Unlike, Synar, the FDA actually did provide states with grant funding to support law enforcement in conducting punitive compliance checks.  In contrast, Synar compliance checks were merely for the purpose of documenting the retail sales rate (in some states, punishments do accrue for failure to pass a Synar-based compliance check, but in most states, they do not). While this funding was permanently revoked in 2001, the FDA checks did have an impact on making underage tobacco sales a priority in many police departments and in local communities throughout the country.  

Fifth are the federal grants that help communities build capacity and focus on tobacco-related issues that will be further explored below. A number of large grants, particularly the ASSIST grants, have been granted from the federal government to local communities to support anti-tobacco efforts.

METHOD

Community Selection

The overall study included 21 communities carefully selected from among all of those that had adopted a clean indoor air ordinance or a youth access to tobacco ordinance during the six year period from 1995 to 2001 as identified in a local smoking ordinance database including over 1,200 communities compiled and provided by the American Nonsmokers’ Rights Foundation.  From this database, we selected communities for study on the basis of four criteria: whether the community adopted a youth access or clean indoor air ordinance, whether the ordinance adopted was “more” or “less” comprehensive, “high” or “low” socio-economic status (income, education, white-collar employment), and “high” or “low” population.  In addition to having only one community per state, we also sought comprehensive regional representation, including communities from the South, Southwest, Northwest, Midwest and Northeast.  For this analysis, our study includes 15 of these communities for which we have the most complete data on this topic (health department involvement was not apparent in most of the other 6 communities and therefore we have little data about it).  We have assigned fictitious names to each community.

Community Data Gathering

We have collected quantitative data about these communities regarding population, income, education, and employment. Our primary methodological and analytical approach is qualitative, however, relying on data from three rounds of open ended, semi-structured interviews with community members who were either involved with or directly familiar with the ordinance adoption process in each study community.  The first and second round interviews were conducted by telephone and the third round interviews were conducted in-person during site visits to most of the sites in our study.  At all phases, we attempted to talk to informants from a variety of relevant community sectors, including the health department, schools, police, city council, the city bureaucracy, the media, any relevant community coalitions, hospitals, and advocacy groups or organizations who may have acted as change agents, such as the American Heart Association, American Lung Association, or the American Cancer Society.  We also identified and interviewed opposition, including opposed members of the city council and owners of tobacco retail establishments, restaurants, or bars (depending on the particular ordinance under study).  Our analysis is derived from each of these interviews and analysis of all textual records, including newspaper coverage, editorial letters, minutes of city council and community coalitions, advertisements, and other documentary evidence.  

State Agencies as Change Agents


State departments of health have a clear mission to protect the public’s health. And since the 1960s and perhaps much earlier, cigarettes and tobacco were perceived to be a clear threat to the public’s health.  State agencies support local health departments in the promotion of policy change through a variety of means.  The most direct means is to give local communities money and encourage them to use it to promote policy change.  These types of grants will be explored in the next section.  Beyond grants, however, departments of public health have the best and strongest information regarding the public health impacts of tobacco and cigarettes than any other agency.  The vast stores of information they either have, or have access to, can be impressive.  

In most states, human service agencies also fund extensive prevention efforts through the SAPT block grant.  While the focus of these efforts is typically alcohol and drugs while public health focuses on tobacco, many local communities funded through the SAPT block grant are permitted by the state to focus on tobacco as well.  Moreover, state human service agencies are typically responsible for reporting the statewide tobacco sales compliance rate as required by the Synar Amendment.  The SAMHSA block grant, of which SAPT is a part, is threatened if 80% compliance is not achieved by the state.  

State and Federal grants to support advocacy activities

Several federal grants have been used by state departments of health to encourage communities to engage in efforts to pass laws or ordinances for tobacco control.  Two such programs have been the American Stop Smoking Intervention Study (ASSIST) program and the Community Intervention Trial for Smoking Cessation (COMMIT) program (National Cancer Institute, 1995), which are summarized in Figure 1.  These grants supported a community-based approach to tobacco control and most supported a variety of approaches, including both traditional classroom based anti-smoking curricula as well as “environmental approaches” that focus on changing the environment of the community to support reductions in tobacco use, including passing local ordinances.  


In addition, some states have used tobacco tax increases to create an earmarked fund to support tobacco control statewide.  Typically these funds are used to support statewide media campaigns or to give as grants to local communities as an incentive to work on tobacco control.  Typical among these are California’s Proposition 99 and Oregon’s Measure 44, both of which provide money directly to local communities for tobacco control efforts.  In both cases, these grants require the creation of a community coalition or board which creates a high level of community input in how these monies are to be spent.  Such coalitions attempt to have broad representation from a number of community sectors. As with federal grants, such coalitions to take on a number of initiatives, including policy change initiatives.  

Restrictions on Advocacy Activities Supported by Tax Dollars

Local health department support, state and federal grants, and the actions of not-for-profit advocacy groups (classified as 501(c)(3) tax-exempt organizations) are restricted by federal and state regulations which limit the range of their policy activity.  The same general rule applies for state agencies, grant funds, and non-profits: tax dollars cannot be used to lobby public officials.  This includes the “tax dollars” that accrue to the benefit of non-profit organizations due to the taxes they are not required to pay.  However, in practice this broad restriction is quite narrow and specific and permits a wide range of advocacy activities that support the policy effort, but are not considered “lobbying.”  Generally speaking, a direct communication is lobbying, if, and only if, the communication “refers to specific legislation” and “reflects a view on such legislation”  (Department of Treasury Regulations Sections 56.4911-2 (b)(1)).  Thus many policy advocacy activities do not qualify as “lobbying” and are thus not restricted, including meeting with legislators to educate them about the risks of smoking, running an advertising campaign to persuade the public of such risks (even in the context of a political campaign), tracking legislative activity, responding to a request for information from a legislator about a specific proposal, even providing general information about a specific piece of legislation without recommending a particular vote on that piece of legislation.  Also, all forms of “lobbying” the administrative and judicial branches are acceptable.  The details of permitted activities are listed in Figure 2.

In addition, a variety of other types of loopholes exist.  For example, in cases where the coalition is not organized as a non-profit, the coalition is considered to be a separate entity from the responsible “fiscal agent” for a state or federal grant, and coalition members who do not represent government agencies (and who are not directly supported through the coalition’s grant funds) can lobby at will.  Individuals who are employed in any of these capacities can also lobby at will as individuals as long as they do not invoke the name of their organization or official position in any way or use organizational resources or stationery for lobbying purposes. Third, many 501 (c)(3) organizations have developed parallel, separately funded, non-tax-exempt organizations with separate boards of directors which raise private funds to support political activities, which is legal.

There are loopholes in the use of federal grant funds as well.  Until 1998, while many restrictions were in place against lobbying Congress and state legislatures, community organizations receiving ASSIST grants and other federal funds were permitted to lobby local legislators. As stated in the following Department of Human Services memo dated July 23, 1997 which relied on Office of Management Budget Circular A-122:

It is equally clear that, until FASA (the Federal Acquisition Streamling Act) applies to the ASSIST contract (ie: beginning October 1, 1998), for-profit and 501 (c)(3) contractors may use federal contract money to lobby legislative or policy making bodies at the local level.

Thus federal contract recipients could use funds to directly support lobbying activities prior to October 1, 1998, which was the timeframe for many of the sites in our study.  

Despite the loopholes and the list of legally permissible activities, the fear of committing a legal violation runs strong in state agencies and many non-profits, and many such agencies will not participate in policy change campaigns for just this reason.  Moreover, there are also “extra-legal” sanctions such as the firing that took place in Forest Valley described in the introduction.

Pre-emption or “Taking the local out of local tobacco control”

All local policy decisions take place in the context of the legal environment of the state.  And while federal/state relations are arguably guided by a philosophy of the protection of the state as a separate political entity, no such restriction guides the relations of states to their local governments.  Most municipalities above 25,000 have “home rule” charters which permit wide latitude in the self-government of municipalities, but the state can also (theoretically) revoke such charters.  More common however is the passage of “pre-emption” bills which create particular restrictions on the regulatory authority of municipalities (Siegel, et al. 1997).  Typical pre-emption language is taken from the Illinois state code: 

A home rule or non-home rule unit of local government in this State shall not have the power and authority, after the effective date of this Act, to regulate smoking in public places.  Pursuant to Article VII, Section 6, paragraph (h) of the Illinois Constitution of 1970, it is declared to be the law of this State that the regulation of smoking as provided by this Act is a power which pre-empts home rule units from exercising such power subject to the limitations provided in the Act. (Public Act 86-1018, Illinois Clean Indoor Air Act)

Politically, the strategy is for the tobacco industry and its representatives to support a state level clean indoor air bill which creates a minimal increase in current standards of protection from second hand smoke.  In this way they can be viewed as supporting the goal, but the concession they demand is local regulatory pre-emption.  The tobacco industry knows that its power is strongest at the federal level, still strong among states, but quite weak in local communities.  Victor Crawford, a former lobbyist from the Tobacco Institute sums it up quite well:

We could never win at the local level…so the Tobacco Institute and tobacco companies’ first priority has always been to preempt the field, preferably to put it all on the federal level, but if they can’t do that, at least on the state level, because the health advocates can’t compete with me on a state level (American Medical Association, 2002).


Figure 3 lists the current extent of pre-emption around the country for both clean indoor air and youth access regulations.  The spread of such laws has been rapid.  In 1989, there were only three such states, seven by 1991, and 30 states with some form of pre-emption by 1998 (NCI 2000).  Figure 3 shows that in 2002, the CDC reports 18 states that pre-empt local clean indoor air regulation and 22 states pre-empt local regulation of youth access to cigarettes.

STUDY RESULTS

Health Department Experiences: Overview

Table 1 provides an overview of Health Department role, structure, grants, and policy outcomes in the 15 study sites that are part of this analysis. The table shows that health departments played a leading role in five sites, a strongly supportive role in four sites, a weak supportive role in four sites, and no role in two sites.  Seven sites received ASSIST grants and five sites received grants from their state or other organizations.  There is a significant amount of variation in health department structure across the sites, which provides some basis for comparison.  While generalizations from 15 cases to a larger population are not possible, some clear generalizations are apparent among these 15 cases.  Such generalizations can guide questions for future exploration in this area.  These generalizations are as follows:

· All five cities in which the health department played a leading role were the home of the main office of the health department.

· Three of the four cities offering strong support were the home of the main office of the health department.  

· Seven of the nine cities with active health department involvement (“strong support” or “leading”) were the largest city in a relatively rural county.

· All of the cities offering a leading role or strong support from the health departments were the recipient of grant funding for tobacco control or community organizing.

· Three cities with grant funding nonetheless offered weak or no support.  Grant funding does not ensure support for policy initiatives.

· In every city except Riverbend with leading or strong support of the health department, relatively strong ordinances were passed.  A very strong ordinance was passed by a council member in Helmsley with no health department support, but this is very exceptional.

These generalizations will guide the summation of factors that influence health department involvement below.  Before that, four cases are presented that more closely demonstrate health department roles.

Health Department Experiences: A Tale of Four Cities

Riverbend: Health Department Leadership

Riverbend is a quiet Mississippi river town of just under 40,000 residents.  This is an older, blue collar town with a strong sense of identity and a number of traditional manufacturing industries.  Riverbend is in a very rural area, several miles from any significant urban area and is the largest city in a larger rural county.  While not economically depressed, the socio-economic status of this community was over two standard deviations below the average in our study.   While not the most likely place for consideration of smoking regulation, the town had a progressive, liberal mayor and a highly committed Health Department administrator who was the chair of the County’s “Planned Approach to Community Health” (PATCH) coalition for 10 years.  PATCH was supported by funding from the CDC and is not a tobacco-specific initiative.  The coalition had been in existence since 1991, and in 1994, they received an IMPACT grant from the National Cancer Institute. This focused their attention on tobacco.  In 1997, they also received the attention of a state initiative which funded only five other communities statewide to engage in efforts that would reduce tobacco sales to minors.  One such strategy was to adopt an ordinance restricting youth access to tobacco. At that point, they formed a committee and began to work on such an ordinance.


In this case, the health department administrator was clearly the policy entrepreneur for this city.  By all accounts, she was the key person.  “She was intimately involved from start to finish” according to one observer; “She was the point person on the tobacco ordinance and influential in the process” according to another.  She played the role of organizer, consensus builder, team builder and facilitator for the Public Policy subgroup which worked on the ordinance.  In Riverbend, there were never any concerns raised or expressed about excessive health department involvement in policy work and no hesitation on behalf of this director regarding her involvement.  For the most part, the Policy subgroup of the coalition enlisted the support of a committed council member (who was, notably, a smoker) and he shepherded the ordinance through the political process.  When hearings were held, coalition members testified, including this administrator.  
Overall, there are three notable features of Riverbend.  First is geography and structure.  Riverbend is a rural city that is the county seat, which is also the largest city in the county (by far) and the physical home of the County Health Department.  This means that Riverbend is a logical target of health department efforts. Second, the County PATCH coalition, which operated out of the health department and was itself supported by the CDC, was a highly well-organized and highly functioning coalition.  This led to its ability to be recognized and to the procurement of other additional grants.  The grants, particularly the grant from the state, were instrumental as an incentive to target the policy change initiative.  Third was the administrator herself.  A rare breed among administrators, she led the coalition and directed the coalition’s work on the policy change initiative.  

Appleton: Health Department Strong Support

Appleton presents a slightly different case. Appleton is a Southeastern town of 78,000 and, like Riverbend, the largest city in a rural county.  Appleton is the county seat and the location of the main office of a 14 county Regional Health District.  In Appleton, the ordinance was spearheaded by a local physician and his attorney wife who became interested in tobacco control through his oncology practice.  They led a relatively small group of community activists to pass a clean indoor air ordinance through council in 1995, but it was ruled not to apply to any existing restaurants by the city attorney, rendering it meaningless. Two years later they revisited this process with an eye to simply adding a provision making the ordinance apply to existing restaurants, and this time they had the committed support of the Regional Health Director.  He was a crucial supporter for the renewed effort, although he did not help with the initial effort.  

In 1997, with funding from the Robert Wood Johnson “Smokeless States” Initiative, the American Cancer Society hired a new local “Tobacco prevention specialist” who was familiar with community organizing in Appleton.  She worked together with the local physician who directed the first effort.  When the Regional Health District Director saw this opportunity he said they “would provide help, but the leadership needs to come from the community.”  According to one informant “[the Director] was behind them.  Although [the health department] cannot advocate politically, we could use their resources.”  In fact, the Director gave many “informative talks” to bolster people’s confidence.  Most indications are that he was instrumental despite his hands-off role: “we really applaud him – every city and county does not have a person who really understands the issue.  It is unusual that a health department director would provide such a total commitment to this.”  In the end, the revision passed, making the ordinance apply to all restaurants.  And while this was followed by a vigorous and outspoken effort to repeal the ordinance, the organizing skills of all of these players were crucial to procuring a “no” vote from council on an ordinance which have invalidated the one they worked so hard to pass.

Thus Appleton was one of the few communities with a truly grassroots initiative.  Appleton is notable because, first, the structure is similar to Riverbend in that this regional health department was located right in Appleton, which was the largest city in a rural county. However, Appleton received no grant funding except from the Smokeless States initiative which hired a coordinator who helped to jump-start the revision initiative through ACS.  Finally, the Health Department played a highly supportive role, albeit on the sidelines of the ordinance campaign.  This was due to the fact that: (a) the campaign was already under way without their initiative, and (b) the Regional Health Director’s philosophy of grassroots leadership.  

Rockland: A Bad Experience, but Strong Support Nonetheless


Rockland is a Rocky Mountain community of 83,000.  Like the previous two cases, it is the largest city in a generally rural county and home of the county seat and the Health Department.  However, similarities end there. Rockland is an upscale, high-tech town which is very progressive, liberal, and health-conscious.  It is one of the most outdoor-sports-oriented in the country with an excellent climate.  Rockland was a leader among cities adopting clean indoor air ordinances, banning smoking in restaurants and bars in 1995.  


The initiative for the Rockland ban came mostly from a citizen testifying at an “open mic” council hearing, which stimulated council’s interest in the subject.  In response to their interest, a local advocacy coalition formed with the support of a statewide anti-smoking advocacy group located in the city and several local activists.  Both city staff and the health department had been considering a smokefree ordinance, but neither had advanced their interests until this occurred.  Notably, while city staff, particularly the Environmental Enforcement Office, was intimately involved with the ordinance, the Health Department again played only a supportive role.  The Health Department had received an ASSIST grant which was applied to a successful effort to make schools smokefree and had been working on tobacco-related issues.  But their interest in being closely involved was undermined by a lawsuit filed against the department in 1994 accusing them of illegally using their office to lobby on a statewide tax increase.  The end result of that effort was that a senior health department administrator was found guilty of misusing his position and forced out of his job.  The adult wellness coordinator was also sued for misuse of position, but she remained in her position and supported the ordinance campaign, even testifying at a public hearing in support of the ordinance.  Others at the health department were quite supportive and enthusiastic, but the campaign was run without their direct involvement.  Moreover, Rockland’s ordinance was immediately challenged and forced to a referendum vote.  At this point the Health Department’s ASSIST coordinator “purposefully washed her hands of it.”  Another informant said the health department “played a very circumscribed role” in the referendum. However, their adult wellness coordinator wrote a supportive letter to the editor, she identified herself only as “a citizen of North Rockland.”  In the end, the Health Department’s hands-off support was not due to a lack of commitment.  In fact, at one point, the County Health Department Director was going to declare a local state of emergency against smoking, but was advised he could not.  The adult wellness coordinator at the health department advised:

I think it's real important for health departments to participate [by providing research and data on the issue] because they're the ones that have all the information.  You are expected to know, to be an authority on public health issues. Who is gonna stand up and raise these issues if it isn't public health? That's what we're supposed to be doing.  Not every community has a [person who initially spoke at council meeting]. I think it's really the role of the health department to take those stands.

The commitment of the health department was clearly there, but in Rockland several things were important.  Similar to Appleton and Riverbend, the structure is that this is the biggest metropolitan area in the county, the county seat and the location of the Health Department.  The community was quite receptive to a smoking ban and the initiative grew mostly from a grassroots initiative.  To an extent, the Health Department did not need to play a major role.  But having had the direct and personal experiences they had, they were well aware of their limits.  This is not to say that they were “afraid” of involvement because they were not.  They simply knew how much they could do, and what they should not do.  In this case, like Appleton, they were content to let the community-based advocacy coalition drive the campaign and keep themselves in an advisory capacity.

Park City: Health Department AWOL

Park City is very different from the other three cities in most ways.  Park City is a wealthy suburb within a very large metropolitan area.  In fact, it had the highest socio-economic level of any site in our study at over 5 standard deviations above the mean level.  Park City prides itself on having “no smokestacks,” but a thriving corporate and business-friendly environment.  Park City is neither the county seat nor the largest metropolitan area in this region. The health department and other county offices are located two cities away.  

The effort in Park City was led entirely by a member of council who was very committed to eliminating smoking in Park City restaurants.  The County Health Department wanted nothing to do with this effort since they “did not want its members to lobby.”   On the other hand, the Regional Mental Health Center, a human service agency funded though a state non-smoking grant, was interested in tobacco-related issues.  When they heard of the council member’s interest, they offered to help as much as they could, but had no real grassroots connections in Park City. For all of Park City’s strengths as a city, grassroots organizing was not one of them.  The council member wanted the Regional Mental Health Center to help with organizing, which they were unprepared -- and ultimately unable -- to do.   The Lung Association and the American Cancer Society also offered their help and support, but neither was located within Park City so they too had no local connections.  In the end, the council member lost political control of the issue to a “compromise” offered by another member.  The compromise stated that fast food restaurants and all new restaurants would have to be smokefree, but not existing restaurants.  They were required only to post signs displaying their smoking status.  In fact, there were only about 10 fast food restaurants out of 300 that were not already smokefree so the ordinance had little practical effect.

In summary, Park City did not have the health department in their town, which in itself might not be a problem, but it is a problem in the absence of local organizing.  A health department from an adjacent or nearby town would be unprepared to locally organize in a neighboring town.  In addition, however, this remote health department did not want to become involved in any case for fear of “lobbying”, which our other cases demonstrate, is an unfounded fear.  There are many permissible roles for health departments that are clearly not “lobbying.”  While the state grant focused the Regional Mental Health Center’s efforts on tobacco, and they offered their support, this support was minimal and was ultimately used mostly for an opinion survey in Park City.  With no indigenous connections and no indigenous organization in Park City, there was little the Mental Health Center, the Lung Association or the Cancer Society could do to help.  

Factors influencing Health Department Support
The previous two sections suggest five different factors that influence the role of the health department in local communities’ tobacco ordinance adoption campaigns.  These five factors are 1) the structure of the health department and its relationship to the local community; 2) grant funding for tobacco control; 3) leadership, or the individual motivation of health department administrators or personnel; 4) legal barriers and limits on health department activity; and 5) the relationship of the health department to the local coalition.

Structure
Clearly the structure of the health department influences its role.  Our study shows that departments of health are much more likely to take an active, committed role when they are physically located in the community in which the campaign takes place.  This seems unfortunate, particularly in cases such as Appleton where the Regional Health District serves 14 counties.  However, as suggested by Park City, it may simply be difficult for a health department to offer strong support or leadership in a community where they have no or few local connections.  Also, where there is no coalition, the health department may find it easiest to organize in their “hometown” where they have the most potential for indigenous organizational support.  

Grant Funding

Our study how shown how grant funding, despite some restrictions on lobbying activity, can be effectively used to provide an incentive to engage in policy change efforts (as in Riverbend) and can be used to support an existing effort (as in Park City).  All of the leading or strongly supportive sites were supported with some sort of grant funding.  However, we should also point out that such funding does not always lead to an active, or even a supportive, role for the health department.  While some health departments appear quite reticent to use grant funding for policy advocacy, others clearly dive headlong into the effort.  While the more reticent health departments often hold the perception that such policy activities are not an acceptable use of grant funds, both the law and the practical experiences in nine of our sites show this to be mere perception rather than reality.  

Leadership
Much of what structures health department involvement is the individual commitment of health department personnel.  Whether they are senior administrators or health department staff, those who were most intimately involved with ordinance campaigns seemed motivated merely by the strength of their own will as much as anything else.  They were strongly anti-tobacco and saw that policy change was an effective way to reduce tobacco use.  Clearly many health departments hide behind the shield of the “fear” of political involvement, but equally as clearly, this shield is merely a mask for a lack of will.  Sometimes health department staff have the will to work on such issues, but are not supported by their superiors (as in Hillsborough), and sometimes they have had the experience of being harassed by lawsuits but continue such work nonetheless (as in Rockland).  Through a review of the relevant legal framework, we have shown that the law permits a wide latitude of advocacy activities for 501(c)(3) organizations and for other organizations receiving federal funds. Thus one key factor leading to different levels of involvement has to be the will of the department staff itself.

Legal Barriers
We have shown that there are two legal barriers to state involvement in local policy campaigns.  The first – preemption - is clear and difficult to overcome, as illustrated by Hillsborough.  Preemption, although not present in all states, defines the legal limits for local policy activity. However, even with preemption there are some loopholes.  For example, the state law of Illinois provides that “any home rule unity that has passed an ordinance concerning the regulation of smoking prior to October 1, 1989 (the date the law was created) is exempt from pre-emption.” 


The second legal barrier stems from the restrictions on lobbying by non-profits and on the use of grant funds. While we have reviewed the federal code and noted that many state codes are comparable, there are many exceptions and each state regulates the limits on the political activities of its agency personnel. These technical regulations can create some fine lines for defining “political activity.”  Generally, recommending a specific vote on a specific piece of legislation qualifies as lobbying, but nearly any “political” activities short of that are permissible.  This leaves a wide latitude of advocacy options for the health department with the will to promote policy change.  

Relationship to Coalition
The field of Public Health has long recognized the benefit of community-based approaches to disease prevention.  Thus many public health agencies and public health grants prioritize the development of community public health coalitions.  This was the case in Riverbend with the PATCH grant.  The Riverbend Public Health Department was the founder of the coalition and a Health Department administrator led the coalition and the policy change effort.  In other cases, such as Appleton and Rockland, the health department did not have to organize a coalition because it was organized at the grassroots level by committed community members themselves.  In these cases, the health department provided support to the coalition, but did not take on a leadership role.  In the latter cases, the health department was merely a member of the larger coalition.  Thus if a coalition exists, committed health departments are likely to support it.  If it doesn’t exist, committed health departments take the opportunity to create it and to lead its efforts.  

Conclusion

This paper has explored the complicated and diverse role that the state plays in the adoption of local ordinances.  It is important to remember that health departments (and most county-level offices in states) act as agents of their state government.  For years, states and the national government have known about the harms of cigarette smoking and second-hand smoke.  And in recent years, departments of health and anti-smoking activists have targeted local governments as the most likely venue to strengthen the policy restrictions on tobacco.  


For the most part, local communities remain independent political entities which prosper or decline based on decisions made at the municipal level.   Nonetheless, local governments do not operate in a vacuum, and as this paper makes clear, many people outside of local government have a stake in the policies they might adopt and the processes they use to adopt them.  And from the perspective of national anti-tobacco advocacy groups, local governments are seen as pawns in a much larger battle to fight smoking and second-hand smoke.  At the national level, grants promote local policy activity, while treasury codes simultaneously place restrictions on that activity.  At the state level, more grants are issued, while other states pass pre-emption bills that completely remove local discretion in this area.  In spite of these complex legalities and incentives, we have shown that two of the key factors influencing health department involvement are its physical location and individual motivation.  


As a qualitative study analyzing only 15 cases, the findings of this study are necessarily limited.  But it does cast light on an infrequently explored area of state and local relations.  The study has attempted to provide some generalizations from our findings and to identify the variables that can lay the groundwork for building a theory of local-state relations.  The issues that remain for future research are to expand the exploration of local policy adoption to other cases, to more states, and to other areas of policy.
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FIGURE 1

FEDERAL GRANTS FOR TOBACCO TO STATES AND COMMUNITIES
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FIGURE 2

PERMITTED POLICY ADVOCACY ACTIVITIES USING 
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FIGURE 3

STATES WITH TOBACCO POLICY PRE-EMPTION LAWS
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FIGURE 4

FACTORS THAT INFLUENCE THE ROLE OF THE HEALTH DEPARTMENT IN LOCAL POLICY ADOPTION CAMPAIGNS
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ASSIST


AMERICAN STOP SMOKING INTERVENTION STUDY





Began Fall of 1991 and continued through 1998.  Funded by the National Cancer Institute,  ASSIST is a large demonstration project designed to significantly reduce smoking prevalence in 17 states.  ASSIST provided direct funding to 17 states to hire “ASSIST coordinators” who would work with communities on tobacco control.  “In ASSIST, interventions will take the form of direct contacts with individuals and groups through a variety of program services, while media an tobacco control policies are expected to create broader social change and increase the demand for program services.” From 1993 to 1996, ASSIST states showed a 7% reduction in tobacco consumption per capita (Manley, et al. 1997).





COMMIT


COMMUNITY INTERVENTION TRIAL FOR SMOKING CESSATION





The COMMIT program ran from 1998 to 1992. It funded 22 communities as an experimental study with 11 treatment and 11 control communities.  COMMIT followed a community organizing approach to changing smoker’s behavior.  COMMIT Focused on mobilizing communities and organizing community-wide efforts. “Although policy change was recognized as an important avenue of community change, it was not a primary objective of COMMIT.  Federal regulations prohibited use of COMMIT monetary contributions for lobbying in State and local political arenas.” (NCI 1995).  In the end, COMMIT communities experienced a statistically significant difference in quit rates among light-to-moderate smokers, which comprise 80% of the smoking public (NCI 1995).
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Government funds cannot be used for direct local lobbying.





Generally, a direct communication is lobbying, if, and only if, the communication “refers to specific legislation” and “reflects a view on such legislation”.  (Treasury Regulations Sections 56.4911-2(b)(1))





Examples of activities that are not considered “lobbying”:  





Meeting with a legislator to talk about a social problem, without mentioning a specific legislative proposal.





Providing a legislator with education materials about a specific piece of legislation, without calling for specific action on the legislation.





Responding to a request from a legislative committee or subcommittee for information about a specific piece of legislation.





Tracking activities of legislators, including votes, positions taken, contributions accepted, etc.





Producing and disseminating research reports or studies that provided nonpartisan analysis on policy issues, including specific legislative issues.





Talking to the media about specific legislative proposals.





Advocating for better enforcement of existing laws, e.g. those that control tobacco sales to minors.





Advocating the enactment and enforcement of private or voluntary policies, e.g. smoke-free workplace or shopping center policies.





Conducting public education campaigns to affect the opinions of the general public, e.g. a mass media educational campaign about the health risks associated with smoking (even if a bill is pending before the legislative body).
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STRUCTURE - the structure of the health department and its physical location within the local community





Health Departments can be county-based, Regional District-based (multi-county), or states can have Health Departments in particular cities


Health Departments are most involved with the city in which their main office is located


Some (mostly smaller) states have no local Health Departments





GRANT FUNDING – Grant funding for tobacco control





Grant funding can be used to initiate a coalition or support an existing coalition’s efforts.


All cities with leading or strong support of the health department received state or federal grant funding.


Grant funding does not ensure health department commitment: Some cities with grant funding had weak support or no support of the health department.





LEADERSHIP – Individual motivation of health department director, chair, administrator or other personnel





Health department administrators or staff can be more or less motivated to work on tobacco control.  


Less committed health department personnel shy away from this type of activity due to a false perception of extensive legal limits on all political activity.





LEGAL BARRIERS - Legal limits on health department or other advocacy activity





Local policy preemption (see Figure 3)


Health department, non-profits cannot “lobby” with tax dollars; grant funds cannot be used to “lobby”


Generally, however such restrictions leave open wide range of permissible advocacy activities (see Figure 2)





RELATIONSHIP TO COALITION –the relationship of the health department to the community coalition or advocacy coalition that is driving the ordinance campaign





Grant funds often used by Health Departments to start coalitions


If a coalition exists, Health Departments may choose to support it; level of support depends on factors listed above.


Some Health Departments do not provide support and do not belong to local coalitions.











