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Can courts serve as agents of change is a perennial question that scholars have examined for decades.  Equally important is, if courts do have an important impact on public policy, for example, how might judicial-legislative relations shape the policy effects of courts?  Little is known about the interaction between state supreme courts and the other branches of government.  Consequently, little attention has been given to the role that state supreme courts have in the policymaking process.  Judicial scholars have conventionally treated most discussions of the court’s influence in the policy process as responsive, or reactionary.  Quite simply, scholars have posited that courts might shape public policy through their decisions, or case outcomes.    In this way, the judiciary shapes policy, after it has been formulated in the legislature, through its power of judicial review or statutory interpretation.  The idea places judicial influence in an interventionist, legalistic capacity.
This “dynamic” role of the judiciary can be interpreted as having direct ramifications for public policy; yet most studies do not find evidence of court decisions having an impact on public policy (e.g. Rosenberg 1991).

    
More recently, some scholars have challenged the traditional view of court impact by considering an alternative conception of judicial influence (Shipan 1997, Brace and Langer 2001).  This research places courts at the “front end”, or the agenda-setting stage of the policy-making process (Shipan 1997,4).  The notion follows from the idea that actors in the agenda-setting stage, or “policymakers”
, consider the institutional constraints that could affect their policy outcome.  In turn, they structure policy so as to secure political advantage for the future.  The ideological composition of state supreme courts has been considered one such institutional constraint (Brace and Langer 2001).  Policymakers may consider the ideological “mood” of courts to predetermine whether judicial intervention is likely to occur if some policy is enacted.  State supreme courts, in this way, serve as reference points for legislative considerations and are treated as important actors in policy formation.   This has been identified as a “preemptive” power of state supreme courts, and can explain how judiciaries have a role, not only as intervening and responsive, but also as passive determinants in policy formation (Brace and Langer 2001).


The studies noted above have made important theoretical contributions and have advanced our understanding of whether and how courts serve as agents of change in the policy enactment process.  However, these scholars have examined only a few of the myriad of policy issues addresses by legislative and judicial branches of the government.  Moreover, these more recent studies of preemptive court influence on policy have not systematically examined both stages of the policy process (i.e. bill introduction and bill enactment).  As a result, the extent to which the preemptive role of courts can be generalized to the gamut of policy issues and both stages of the policy process remains elusive.  We also do not know how the propensity of court involvement in certain policy areas also might shape legislative behavior in the policy process.


In this paper, I explore the interaction between state supreme courts and state legislatures.  I assess whether state supreme courts exert a preemptive influence when legislators introduce and enact state policy.  Examination of both the introduction and enactment stages permits systematic evaluation of whether or not, and to what extent, legislative behavior vis-à-vis courts differs in these two stages.  Specifically, I examine how 1) the ideological composition of the bench and 2) the propensity of court involvement (or intervention) in a given policy area shapes judicial-legislative relations and thus affects the number of bill introductions and policy enactments.  For reasons explained later, I focus on education policy.  In the section that follows, I discuss the theoretical framework that motivates these ideas.  I also identify the expectations that should result when theory is put to empirical analysis.

Theoretical Framework


Studies that explore the impact of institutional constraints within the policy process have not readily been applied to state politics.  There is a growing body of literature, however, that models legislative-judicial interaction at the federal level in a separation of powers game (Ferejohn and Shipan 1990; Gely and Spiller 1990; Eskridge 1991; Spiller and Gely 1992; Epstein and Walker 1995; Rogers 2001; Vanberg 2001).  At the simplest level, and without going into a formal model, a separation of powers game that investigates legislative-judicial interaction takes into account how one branch of government anticipates and concerns itself with the preferences, actions, and powers of the other branch.  This game can impact, depending on the way that the causal arrow is considered, either legislative outcomes (policy) or judicial behavior (intervention).  Obviously, and traditionally, the judiciary is involved as a check on legislative power by virtue of its powers of judicial review and statutory interpretation.  This power comes into play after a policy is passed.  The question that this paper poses to answer is what power, if any, does the judiciary have as policies are initially being formed?  Is the judiciary within the sphere of influence at the initial stage of the policy process, or only after policies have been passed and cases are brought to the state supreme court agenda?

Members of Congress (in this case, state legislators) do not operate within a vacuum.  As they work to produce public policy, they are impacted in a multitude of ways.
  Legislators, formally or informally, collect information that ultimately influences how they will react in the creation, or in the enactment of a policy.   This information includes “empirical judgments regarding whether the policy will achieve… its intended end at acceptable costs” (Rogers 2001, 87).  Part of this information can be derived from the anticipated reaction of state supreme courts, as they have the capacity to either declare a law unconstitutional, or to interpret a law in a way entirely contrary to legislative intent.  Although Congress does not have complete information about how the Court will respond to a policy, they can estimate this reaction (or lack thereof) based upon, for reasons explained later, the ideological composition of the Court.  


Legislative scholars have traditionally ignored the legislative-judicial relationship when explaining the policy process.  Conventionally, legislators are depicted as rational actors that make decisions based on, above all, re-election goals (Downs, 1957; Fiorina, 1974; Mayhew, 1974).    Following in this tradition, abundant research suggests that constituency and public opinion have a substantial impact upon legislative behavior, and therefore, policy outcomes (Wahlke et al., 1962; Weber and Shaffer, 1972; Jones, 1973; Wright, Erikson, and McIver, 1987; Erikson, Wright, and McIver, 1993; Berry et al., 1998; Norrander and Wilcox, 1999; Norrander 2000).  Another mainstay in this framework is the notion that legislative behavior is dictated by legislative preferences (Fiorina, 1974; Entman, 1983; Poole and Rosenthal, 1985).  This ample and compelling research suggests that policy outcomes cannot be predicted unless constituency and legislative preferences are considered.


Legislators, however, are not only motivated by re-election goals.  Scholars have suggested that policymakers can be interested, primarily, in re-election, but may also be interested in making good policy (Miller and Stokes, 1963; Wittman, 1977; Calvert, 1985; Alesina, 1988; Baumgartner and Jones, 1993).  Donald Wittman explains:

To have policy goals does not mean that the politician is ideologically dogmatic, unconcerned with winning, or values platform position as an end itself, but rather that candidates, like voters, are interested in policy implementation.  (1977, 142)

If policymakers have no regard for policy content, and only introduce or enact legislation to appease constituent preferences, then legislatures could very well create or pass laws having no concern for the ultimate outcome of the policy.  Courts could overturn the policy and would thereby suffer the political consequences of overturning a popular law.  However, as the literature supporting policy goals suggests, policymakers do care about the ultimate fate of public policy.  At the federal level, scholars have examined the impact of anticipatory judicial review on Congressional policy  (Shipan, 1997; Rogers, 2001; Vanberg, 2001).  In state politics, Rogers and Vanberg describe the impact of judicial advisory opinions on legislative outcomes (2002 forthcoming, see also Brace and Langer 2001).  


The literature implies that policymakers, if they are interested in policy goals as well as electoral goals, will anticipate the institutional constraints that could inhibit or prohibit their policy.  Specifically, in our state-level framework, legislators who are interested in public policy should reference the ideological disposition of the state supreme court as part of the information that influences the policy process.
  Additionally, legislators should gauge courts intentions by examining the court’s docket.  In other words, the propensity of court involvement in a given policy area should provide valuable information to legislators with respect to the probability that courts will intervene should legislators choose to enact a given policy.

  
Why would legislators reference state supreme court ideology as opposed to some other form of communication between branches of government?  As posited by Brace and Langer, “policymakers can gauge the prospects of a proposed law by simply estimating how a court would deal with legislation” (2001, 4).  They argue that the ideological composition of a state supreme court, as well as the estimated probability of court intervention, is a good indicator for how a court will deal with legislation.  They test this assumption with a formal model of abortion and death penalty enactments in the states.  They observe that “expectations about court preferences and action condition the enactment of policy” (2001, 4).


Thus, the ideological composition of a state supreme court is a reliable indicator for a state legislator to calculate judicial response to a public policy. 
 Another indicator is the propensity of court intervention in a given policy area.  Legislators have an ideological tenor that state legislators can reference, but they also have a tangible track record of how much attention is paid to specific policy areas.  When considering policy introduction or enactment, legislators can know precisely how much attention the state supreme court has given the policy area by virtue of its docket.  This is also a reliable indicator for a state legislator to anticipate judicial reaction in a policy area.  Based on the power that state supreme courts have to overturn or reinterpret legislation, legislators who are concerned about the ultimate disposition of their policies will make a calculation of anticipated judicial reaction.  This calculation will influence the policy they propose, as well as the policy they enact.     

One question that could impact the outcome of this study is whether there are substantial differences between the policies that are proposed by legislators, versus the policies that are actually enacted.  Would legislators be concerned about judicial intervention (and thus consider state supreme courts endogenous actors) for policies they introduce and policies they enact if they were actually motivated by different considerations in each “stage”?  


To answer this question, one need only look at the activity of state legislatures to observe that, in some ways, policies that are introduced (and make no real progress in the legislature) are not identical to policies that are actually enacted.  Sheer volume can relate this story, as the number of proposed state statutes in a given year is far greater than the number of enacted ones (see Table 1).  Obviously, introduced statutes and enacted statutes are not mutually exclusive categories, since a law is first introduced before it is enacted.  However, what is it that separates those proposals that make it through the rigors of committee reports and floor debates to become a law, from those that never really make it past the introduction stage?  

Perhaps it is the attitude of the legislator that proposes the policy.  If the predominant theory of candidate motivation is correct, that re-election goals are the primary motivator of politicians, then attitude certainly could account for these differences.  Legislators could introduce a limitless number of policy proposals without regard for their ultimate fate, just to appease their constituencies.  Without taking the time and effort to “get” the policy through the legislature, legislators can still posture to constituencies and basically, “pass the buck” to the constraints of the legislative body, or to the political system as a whole. At the same time, legislators could serve their own policy goals and enact the policy that they actually desire, regardless of constituency preferences.  Differences in legislative attitudes, therefore, could explain differences between introduced policies and enacted ones.


Another possibility is that legislators are thinking the same way in regards to both introduced policy and enacted policy, despite perceptible differences between them.  Since the first stage of the process is intrinsically related to the next, perhaps legislators make calculated decisions in the introduction stage that serve to “screen” those actual policies that will be enacted in the second stage.  In essence, legislators can consider re-election goals and policy goals, as well as calculating the success of the policy (specifically for this study, through the anticipation of judicial intervention), when bills are being introduced, which serves as a filter for policies to be enacted.  Legislators, in this way, can be motivated by the same concerns when they introduce policy and enact policy, even though there are obvious differences between the two stages. 


Because statutes that never make it past introduction
 could possibly be motivated by different legislative considerations than statutes that are enacted, I will consider them separately for the purposes of my analysis.   An equally important rationale for considering both stages is that ignoring the introduction stage of the policy process does not paint a complete picture of the policy enactment game, especially if legislators are behaving strategically with respect to courts and citizens.  Differences in empirical results could suggest differences in legislative motivation at different “stages” of the policy process, while similar results could suggest similar attitudes.  


Hypotheses and Alternative Explanations


From the preceding discussion, there are several expected possibilities that should result when the preemptive power of state supreme courts is put to an empirical test.  Firstly, larger distances between legislative and judicial ideology should result in fewer legislative introductions and enactments.  I make this assumption based on the following logic:  If legislators are concerned about policy outcomes, then they will want policy that is ideologically proximate to their own preferences.  They will not want policy that is ideologically distant from their own goals.  If they introduce or enact policy in the face of a court that is composed of ideologically distant members, legislators will stand the chance that their policy can be overturned or reinterpreted by those who do not have similar policy goals.  The ideal situation would be to initiate policy, not in the presence of a “hostile” court, but to a court that is ideologically proximate, or “friendly”.  If legislators are strategic policymakers and have policy goals during the policymaking process, they will calculate the ideological hostility or friendliness of the state supreme court.  


 To detect the preemptive power of state supreme courts, we need to reference the ideological distance between state legislatures and state supreme courts.  This variable will test specifically whether legislators reference the ideology of the state supreme court.  To calculate these “distance” scores, I first obtained reliable ideological scores for state legislatures for each year of the study, as well as state supreme courts.  State legislative ideology is derived from the Berry et al (1998) measures for elite ideology (LEG ID)
.  State supreme court ideology is taken from Brace, Hall, and Langer (2000), which figures an average ideology for the court based on the judges serving on the bench for each state/year (JUD ID).  Both legislative and judicial ideology scores are calculated on a scale of 0 to 100, with high values relating to liberalism.  When the distance scores are computed, I use only an absolute distance measure.  The size of the value indicates the magnitude of the ideological distance. 
  
H1IS:  Greater ideological distance between state legislatures and state supreme courts will result in fewer policy introductions.

H1ES:  Greater ideological distance between state legislatures and state supreme courts will result in fewer policy enactments.


Other variables may also be able to detect a preemptive judicial influence.  State legislators may also reference the amount of attention that state supreme courts have given education.  If a state supreme court has given little attention to education, then state legislators may not weight the ideological disposition of the court so heavily when considering education policy.  The level of attentiveness can be measured by the proportion of the state supreme court docket devoted to education (ED-DOC).
   

H2IS:  Greater levels of judicial intervention in education policy will result in fewer legislative policy introductions.

H2ES:  Greater levels of judicial intervention in education policy will result in 
fewer legislative policy enactments.

Legislators may have other information, besides judicial ideology or prior record of court intervention, to predict state supreme court intervention.  One such source of information, briefly mentioned thus far, is judicial advisory opinion.  Many state constitutions allow for advisory opinions to be issued as an indication of whether a proposed law is constitutional.
  Rogers and Vanberg argue that state legislators, in regards to policy outcomes, are better off with the presence of the advisory opinion.  

… the advisory opinion communicates its opposition to the proposed law early, preventing the legislature from wasting time and resources considering the bill any further.  In addition to saving legislative resources, early review economizes on administrative costs and prevents reliance costs from being imposed on society at large. (2002 forthcoming, 30)

So, we can predict that the presence of judicial advisory opinions (ADV OPN) will impact the amount of policy introduced or enacted by state legislatures by reducing the informational costs associated with policy formation.

H3IS:  The presence of a formal advisory opinion within a state will result in fewer policy introductions.

H3ES:  The presence of a formal advisory opinion within a state will result in fewer policy enactments.

Differences could arise between stages of the policy process.  As previous discussion implied, differences may exist between legislative motivations and behavior in different stages of the policy process.  If greater ideological distance between legislatures and state supreme courts does not result in fewer policy introductions but does result in fewer enactments, it could indicate legislative posturing.  Therefore, information provided by testing introduced policies could indicate the presence of constituency appeasement.  If larger distance between legislative and judicial ideology is significant at the enactment stage (fewer enactments), but not significant at the introduction stage (more introductions (or vice-versa)), this signals differences in legislative attitudes towards different stages of policymaking.  

By the same token, similar results in both stages indicate similar attitudes regarding each stage.  


Another way to assess constituent appeasement is by the distance between citizen ideology and legislative ideology.  Specifically, if the traditional re-election framework applies to legislative motivation, changes in policy activity should result from changes in the level of ideological distance between legislators and constituencies.  Legislative posturing would be indicated by increased policy introductions in the presence of an ideologically distant citizenry.  Alternatively, legislators would enact fewer policies in the presence of an ideologically distant citizenry.  Using the citizen ideology (CIT ID) scores from Berry et al. (1998), distance scores are calculated between legislative ideology and citizen ideology (DIS CIT)
.  Similar to the judicial-legislative distance scores, in which I compute absolute measures, size indicates the magnitude of the distance.

H4IS:  Legislative posturing (or constituency appeasement) will be indicated if greater ideological distance between legislators and citizens results in more policy introductions.

H4IS:  Legislative posturing (or constituency appeasement) will be indicated if greater ideological distance between legislators and citizens results in fewer policy enactments.


Lastly, I assess the extent to which legislators appease constituents by examining equality among education within a state.  Equity (or inequity) within a statewide education system is directly observable by the citizens within a state.  If particular areas have better schools than other areas, then citizens make direct evaluations regarding the condition of education within the state.  If legislators respond to changing levels of educational equity, they could be directly addressing educational problems.  However, if legislators respond to educational equity with policy introductions, but not policy enactments, this could indicate posturing.  Changes in the level of educational equity within each state are measured with county level educational income data and reflects the standard deviation between counties (EQUITY).  Thus, higher values of the variable indicate greater inequity in a state’s education system.

H5IS:  Legislative posturing will be indicated by a significant positive relationship between policy introductions and educational equity.

H5ES:  Legislative posturing will be indicated by a significant negative relationship between policy enactments and educational equity (or in the absence of a significant relationship).

Alternative Explanations


Other factors could explain a legislator’s decision to increase or decrease the attention given to education policy.  Firstly, legislators may be influenced in the attention they give to educational policy by changes, over time, in state educational trends.  I will consider two such “educational” factors.  One is the change in per pupil expenditures, over time (PPE).  If legislatures allocate more funds for education (and thus pay more attention to education finance), it may affect the amount of attention they pay to actual education policy.  On one hand, they might consider that since education is getting more budgetary consideration, more time and energy should be spent on different policy areas.  Conversely, they may allocate more funds to education because the educational system is in need of real attention, and they may pay just as much, if not more attention to the area.  Either way, increases or decreases in per pupil expenditures by state legislatures could signal a change in legislative attitude about education policy.  Another factor is the demand for education.  If public school enrollment gets larger, there could be more demand for legislative attention in education.  Likewise, an increasingly smaller public school population could signal less need for educational policy.  Thus, I also control for changes within each state in public school enrollment, as a percentage of the whole population (DEMAND).   


Secondly, legislative attention to education policy could be impacted by, what I will call, “state” factors.  I consider two in this paper.
  The first of these is per capita personal income (INCOME).  Increases or decreases in the amount of money fluctuating within a state could signal changes in legislative behavior towards all policy, not even exclusively educational policy (Berry and Berry, 1990).  Schneider et al., who examine the quality of school networks as well as the influence of information and choice on school systems, identify that social and economic factors influence the quality of school networks (1997).  Thus, it is logical to assume that higher levels of state income could be linked to differences in educational policy.  The second “state” factor is the presence or absence of unified government (UNF GOV).  Traditionally and quite logically, states whose legislature and governor share the same partisanship tend to enact more legislation (Berry and Berry, 1990).  The partisan constraints are lessened when legislators have similar policy goals as the executive, and vice-versa.  Thus, we can expect more enactments and possibly more introductions under unified government.

Empirical Analysis of Legislative-Judicial Interaction:  Education Statutes in the American States


To evaluate the impact of preemptive judicial influence on legislative policymaking, we need to examine legislative preferences, judicial preferences, and the policy activity that results from the relationship between these two branches of government.  I have chosen to examine education policy in all 50 states, from 1990-1999.  There are many policy areas to choose from and an enormous amount of data that can be collected to examine these policies at the state level.  However, the enormous amount of data that must be originally collected (state-level data, although certainly abundant, usually requires original data collection) prohibits any longitudinal study of state politics across all policy areas, specifically when time constraints factor into research.  Still, one policy area, specifically education policy, can offer important insight into the relationship between state legislatures and judiciaries and permit evaluation of whether or not preemptive court influence can be generalized beyond abortion and death penalty issues.
 


I chose education policy, and specifically K-12 education policy
, for a number of reasons.  First, all state legislators and all state supreme courts deal with education policy.  All states have existing education laws, and every year, in nearly every state, legislators propose education policy while state supreme courts evaluate education policy.  This offers the comparisons needed for a cross-section analysis.  Secondly, education is traditionally a very salient issue with the public.  In fact, according to a recent Gallup poll, the American public ranked education second only to the economy for issue importance on the national agenda
.  Politicians nearly always include some component of education reform or proposal as part of their platform.  Thus, this is a particular policy area that will test both stages of the policy process, as a salient public issue presents opportunity for legislative posturing.  

A final rationale for testing education policy is that education is an important policy area for both state legislatures and state supreme courts.  Education policy is almost entirely a state and local issue, and not a federal issue.  Not only do legislators have a vested interest in education policy because it is important to their constituencies (and thus has ramifications for re-election), but also because education is an important budgetary consideration.    Education, by national average, gets nearly half of its annual revenue from state monies.
  Based on such a relationship, the educational system depends heavily on state legislatures just to survive.  By the same token, state supreme courts have historically played a large role in education policy, in particularly by virtue of their statutory interpretation powers.  State citizens have relied on judiciaries to ensure equity in education for the last 30 years.
  In fact, Harrison and Tarr argue “school finance … represents one of the most important areas of constitutional policymaking by state courts in recent decades (1996, 179).  The educational system depends on the judicial branch to ensure equity and fairness, which is also an important relationship.
  For all of these reasons, education seems to be a valid policy area to compare the relationship between legislatures and state supreme courts, particularly if the multi-stage comparison is to offer any additional information relating to constituency appeasement.  

Using Westlaw, I examined the legislative agendas for all state legislatures between 1990 and 1999.  Specifically, I searched for all Kindergarten through Twelfth Grade education statutes that had been proposed in the time period.  Westlaw’s legislative tracking database (comprehensive for all states) gave the complete legislative activity for each statute.  Statutes were then coded based upon their final disposition.
 In this way, I was able to calculate the number of introduced educational statutes in a given state/year, and the number of enacted educational statutes in a given state/year.  

Methodology


My dependent variable is the number of introduced (stage I) or enacted (stage II) K-12 education statutes within a state legislature in each year between 1990 and 1999.  Examination of the number of introductions and enactments reflects the propensity of legislative behavior vis-à-vis the court’s ideological tenor and the court’s propensity to intervene in this area.
  The unit of analysis is the state-year.  Since the data is measured over time, I used OLS regression to calculate this time-series cross-section (TSCS) model.  Following Beck and Katz (1995), I estimated panel corrected standard errors that are adjusted for the cross-sectional design of the data.
  The coefficients are OLS regression coefficients. Thus, the interpretation is straightforward.


As this model will test two stages of the policy process, the second stage analysis (policy enactments) should control for effects of the first stage (policy introductions), to ensure that there is no selection bias (Heckman 1979).  Using STATA 7.0, I estimated the Inverse Mills Ratio (IMR) from Stage 1 and included this in Stage 2 to control for potential selection biases, which could produce inefficient standard errors and biased coefficients.

Results 

Stage I (The results for Stage 1 are presented in Table 3)


The model yields substantively interesting results.  Firstly and most importantly, the idea that state supreme courts wield a preemptive power in the policymaking process is supported.  In the introduction stage, legislators calculate the reaction courts will have toward given policies (based on the ideological orientation of the court).  The coefficient for the ideological distance measure between legislatures and state supreme courts is statistically significant and inversely related to the number of introduced bills in a state legislature.  Quite simply, this means that larger distances between the ideological orientation of the legislative and judicial branches decrease the number of introduced education statutes in a state legislature.  For ten points of distance between the legislature and the state supreme court, there are approximately three fewer bills introduced.


In the first stage, the other variables that capture the likelihood of court intervention and anticipated judicial review also show support for the preemptive power of judicial influence.  When state supreme courts pay more attention to education, legislators also introduce less policy.  This indicates that legislators, even without referencing the ideology of the court, seemingly calculate the likelihood of intervention in a particular policy area, based on the propensity of court involvement.  As a result, legislators introduce fewer bills.  Substantively, the analysis suggests that for every one-percentage increase in the amount of education cases on a court docket, legislatures introduce five fewer education statutes.  The presence of an advisory opinion tells an even greater story.  States with advisory opinions have fifteen fewer policy introductions than states without, holding all other variables constant.  Thus, legislators introduce fewer policies when they can better anticipate the reaction of the state supreme court.  This anticipatory calculation shows that the judiciary does figure into policy as it is formed, as opposed to limiting the scope of its influence as reactionary.


Almost all other tested considerations are significantly related to policy introductions, although they are not always in the expected direction.  When per pupil expenditures increase within a state, legislators introduce more education policy.  As demand increases, however, legislators introduce less education policy.  These are surprising, and not readily explainable results.  The presence of unified government and increases in per capita personal income within a state signify fewer education policy introductions.  This could be explained in that there is less competition, and therefore less need to produce bills.


If evidence of legislative posturing were to be found, presumably it would occur in the first stage of policymaking.  Results that presumably indicate constituency appeasement, however, are mixed.  On one hand, equity within a state’s education system is statistically significant and has important substantive implications for bill introductions. This result indicates that a state with the most unequal distribution of education resources will have approximately 108 more bill introductions in this policy area.  Conversely, legislators in states where there is a perfectly equal distribution of educational monetary resources across counties will not introduce any education bills.  On the other hand, the variable that measures ideological distance between citizens and legislators is not statistically significant.  Hence, larger or smaller distances between legislative and citizen ideology does not affect the amount of policy being introduced.  Combined, these results show some support for the idea that legislators posture with more policy proposals to appease their constituencies.

Stage II (see Table 3)

Turning to results for Stage II, I also found support for the idea of a policy process influenced by considerations of the judiciary.  Greater distance between legislative and judicial ideologies significantly decreases education policy enactments.  Unlike Stage I, however, the attention that the court gives education is not significantly related.  Moreover, the presence of advisory opinions was not included in Stage II.  While this prevents direct interpretation of the relationship between advisory opinion mechanisms and number of education laws enacted, I can make some comment as to its impact on the policy process.  Advisory opinion was not included in Stage II because it was perfectly correlated with the IMR calculated from Stage I, which I presume is because this variable played a significant role in this stage and thus is an important factor in the policy process.  No other variables were statistically significant in Stage II of the analysis (except for the IMR).  

Discussion


If legislative-judicial considerations are more evident when policies are introduced than when they are enacted, what does this mean for the entire policy process?  As suggested earlier, policy introduction and policy enactment are intrinsically related.  The significance of the computed IMR in the second stage supports this expectation.  This statistic suggests that the first and second stages of the policy process are significantly related and that the introduction stage of the policy process is not random.  In other words, legislative behavior is purposive in the introduction stage of the process.  Legislators introduce bills in an effort to either appease constituents or “test the waters” with respect to anticipated court reactions.  This supports the idea that the introduction stage serves as the screening stage for policy enactment.  If legislators make certain calculations based on the perceived threat of judicial power as they introduce policy, they may not need to make such strong calculations in the second stage.  Enacted policy has already gone through such a screening.  Substantively, the IMR indicates that introductions that have passed both chambers (recall the measurement of this variable) are significantly more likely to get enacted into law.  Moreover, our understanding of the impact of the covariates in Stage II would be incorrect if the non-random selection process was ignored.  The impact of variables influencing the number of enactments would be overestimated if the selection process was not included in the model. 

Conclusion


Instead of a traditional model of reactionary and legalistic influence, the judiciary is an integral, preemptive actor to the policymaking process.  Legislators, by virtue of their desire to create “successful” policy (as well as their desire to promote policy that reflects their own preferences), anticipate institutional constraints that could affect policy outcomes.  This shapes the content and amount of policy they introduce and enact.  One such constraint is the ideological disposition of the state supreme court.  Ideologically distant judiciaries pose a threat to potential policy, thus policymakers are less likely to introduce or enact policy in the face of a hostile court.  Quite simply, courts do act as agents of change by influencing the number of education bills introduced and the number of education laws enacted.  Since hostile courts reduce significantly the number of bills introduced, and the introduction stage of the policy process is not random but is significantly related to the enactment stage of the policy process, the influence of courts in the policymaking process is twofold.  Moreover, these results also indicate that courts can thwart the ability and willingness of legislators to appease their constituencies  both in terms of posturing in the bill introduction stage and through enactment of legislation.


Brace and Langer conclude that the courts seemingly play a greater role in the policy enactment process compared to the citizenry.  My analysis also suggests that legislative responsiveness to the courts is greater than that to the citizenry.  However, my results show that legislators are more likely to appease constituents in the introduction stage of the policy process, as indicated by the equity variable.  This result suggests that legislators act strategically with respect to both courts and citizens, which is only apparent if we examine both the introduction and enactment stage of the process.


These findings imply that judicial scholarship, which has traditionally depicted the judicial branch as non-integral to policy formation and even social change, has overlooked an important role that judiciaries play.  This role is not defined by the decisions that are made by courts, but instead, by the strategic interplay between state legislatures and state supreme courts.   This is certainly an important implication.


Future studies, in different policy areas, are certainly warranted.  Specifically, the preemptive power of state supreme courts should be investigated in policy areas of less saliency to determine the extent of this power.
  Likewise, the present study should be examined for policy content to understand the liberal or conservative message being established by legislatures, and to compare this message with the mood of the court.  Still, this paper confirms that judiciaries do influence policy in the American states (at least with respect to education policy), and thus are a more powerful political force than traditionally given credence.


Judicial scholarship has embarked upon a new frontier.  State supreme courts offer a profusion of comparative analytical opportunity.  Although the importance of state supreme courts in state politics is virtually unquestioned, the contribution of state supreme court studies for American political knowledge (in a broader sense) is yet to be fully realized.  There are considerable limitations imposed upon judicial inquiry by focusing upon a single analytical entity (namely, the United States Supreme Court).  Alternatively, state supreme courts are arranged in an array of institutional designs.  This variation allows considerable and powerful comparative inquiry into the role of courts in politics and processes.  In this way, judicial scholars that investigate the arena of state supreme courts can provide new and important insights for judicial behavior.
  This paper provides such insights by showing the important preemptive role state supreme courts play in both stages of the policymaking process.  As a result, legislative attention to education policy in some states is much greater than in other states.  Moreover, legislative posturing via bill introductions is severely limited by both the ideological tenor of the state supreme court and the propensity of the state supreme court to intervene in disputes about education policy.

Table 1:  Total Introduced and Enacted Education Policy in the American States, 1990-99

	Year
	Introduced
	Enacted

	1990

1991

1992

1993

1994

1995

1996

1997

1998

1999
	420

2668

1089

4441

1210

3206

2400

3908

2737

1021
	106

343

282

828

189

512

464

726

377

203


Source:  see Appendix 

Table 2:  Percentage of Revenues by Source for U.S. K-12 Public Education:  1970-1998
	
	Year

	Government Level
	1970
	1980
	1990
	1998

	Federal

State

Local and other
	8.0%

39.9

52.1
	9.8%

46.8

43.4
	6.4%

48.7

44.9
	6.8%

48.4

44.5


Source:  Data from National Center for Education Statistics; National Education Association

Table 3:  Judicial Ideology and Legislative Outcomes:  Introduced and Enacted Education Statutes
	Variables in Model
	Stage 1:  Introduction 
	Stage 2:  Enactment

	PREEMPTIVE POWER

Legislative-Judicial Ideological Distance

Proportion of Docket Devoted to Education

Advisory Opinion

CONSTITUENCY CONNECTION

Equity

Legislative-Citizen Ideological Distance

EDUCATION

Per Pupil Expenditures

Demand

STATE

Unified Government

Per Capita Personal Income

IMR (Selection Variable)

Constant

Wald chi2

Number of Observations
	-.286*

(.021)

-5.095**

(.033)

-15.726**

(.029)

.001**

(.0001)

.201

(.482)

.013**

(.008)

-2.472**

(.074)

-7.196*

(.155)

-.02*

(.007)

70.483

40.0**

450


	-.161*

(.061)

-.027

(.947)

0

(.877)

.037

(.575)

-.002**

(.001)

.268*

(.124)

-.90

(.263)

.0001

(.410)

.072**

(.029)

9.232

20.29

448


Note:  Main entries are OLS Regression coefficients with panel corrected standard errors in parentheses.  *p< .10, **p< .05 (for a one-tailed test)

Appendix

Data Sources and Measurement

Dependent Variables
Introduced Statutes

The number of education statutes, in a particular state and year that was introduced in the state legislature.  This does not include statutes that were enacted, resolutions that were introduced or enacted, statutes that were vetoed or line item vetoed, or statutes that passed at least one house.  

Enacted Statutes

The number of education statutes, in a particular state and year that was enacted in the state legislature.  The final disposition of the statutes was either a) signed into law by the governor, or b) became law without governor’s signature.

Source:  Data were collected by the author using Westlaw’s legislative tracking database for individual states (BILLS-OLD).  Search command was:  TO (345) & DA(year) & SY,DI (SCHOOL STUDENT K-12)

Independent Variables

Unified Control of Government

Dichotomous variable equal to 1 when one party controls the legislature and the governorship, 0 otherwise. 

Source:  Book of the States, various years.

Ideology

Interval level variable that measures the absolute distance between mean court (or citizen) ideology and legislative ideology.  The measure ranges from 0 to 100, with higher scores indicating greater ideological distance.

LEG ID=Berry et al. (1998) computed measure of state legislative ideology.

JUD ID= Brace et al. (2000) measure of state supreme court ideology.

CIT ID= Berry et al. (1998) measure of state citizen ideology.

DIS JUD= [JUD ID-LEG ID]

DIS CIT= [CIT ID-LEG ID]

Advisory Opinion

Dichotomous variable = 1 in states where the legislative or executive branch has the formal power to ask the state supreme court to issue an advisory opinion on the constitutionality of proposed legislation

(Alabama, Colorado, Delaware, Florida, Maine, Massachusetts, Michigan, New Hampshire, North Carolina, Rhode Island, South Dakota), 0 otherwise.

Source:  Brace and Langer, 2001.

Proportion of Docket Devoted to Education

Percentage of cases heard by state supreme courts for a given year that were related to education.

Source:  Computed by author using Westlaw’s CS database.  Search commands included:  TO (345) & CO(HIGH) & DA(year) % CI(MEMO!) and CO(HIGH) & DA(year) % CI(MEMO!)

Per Pupil Expenditures

Per pupil expenditures calculated in constant 1984 dollars for each state/ year.

Source:  National Center for Education Statistics; National Education Association

Demand

The number of public school enrollees as a percentage of the entire population of a given state/ year. 

Source:  National Center for Education Statistics and the Bureau of Economic Analysis (Regional Economic Information System)

Equity

The standard deviation of annual income derived from education for each county, adjusted for inflation and calculated in constant 1984 dollars.

Source:  Bureau of Economic Analysis (Regional Economic Information System)

Per Capita Personal Income

Average annual personal income within a state/ year, calculated in constant 1984 dollars.

Source:  Bureau of Economic Analysis (Regional Economic Information System)

Table 4:  Descriptive Statistics for Independent Variables

	Variable
	Mean
	Standard Deviation
	Min
	Max

	DIS-JUD
	20.49
	14.40
	.005
	62.32

	ED DOC
	.681%
	.95%
	0
	6.96%

	ADV OPN
	.22
	.415
	0
	1

	PPE
	$5856.37
	$1400.54
	$3135
	$10603

	DEMAND
	17.54%
	2.18%
	14.11%
	41.72%

	EQUITY
	$129315
	$180332.10
	0
	$1081704

	INCOME
	$35006.20
	$8024.92
	$18803.77
	$65878.64

	UN GOV
	.404
	.49
	0
	1

	DIS-CIT
	16.32
	10.48
	.085
	49.71
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� Rosenberg addresses the “dynamic” court and its impact upon public policy in The Hollow Hope (1991). 


� “Policymakers” can refer to legislators and governors (Brace and Langer, 2001) or interest groups and legislators (Shipan, 1997).  In this analysis, it will be assumed that legislators are one actor in the policy process, capable of being influenced by other actors.  Legislators alone will be considered “policymakers” here, as I test for strategic behavior between different actors in the policy process.


� For a general discussion of the political and social environment in which Congressmen make policy, see Kingdon’s “The Policy Window and Joining the Streams” in John W. Kingdon, Agendas, Alternatives, and Public Policies (1984).


� Likewise, they should also consider the attitude of the state supreme court, not only as a general gauge, but also as a specific indicator for a particular policy area.  For example, legislators interested in proposing or enacting environmental policy should reference not only the general ideology of the state supreme court, but also the mood of the court regarding environmental issues.  Data limitations prevent me from examining this relationship in this paper.  I will explore this in my doctoral dissertation.


�This is not to say that this is the only form of “communication” that helps legislators calculate the likelihood and extent of judicial intervention.  Some states also have judicial advisory opinions, which communicate judicial opinion about a specific policy before legislators have enacted the policy.  This also, obviously, provides an informational contribution to the policy process.  Advisory opinions are discussed further in the research design, as they are included as a control variable to explain policy outcomes. 


� One argument that immediately arises is that certain proposals are given the time and energy to get passed, but are not enacted.  These statutes either make it through the House of Representatives (or Assembly) but not the Senate, or vice-versa, or through both Houses only to get vetoed at the executive level.  These policies are obviously quite similar to those that eventually are enacted, and quite different from those that receive little or no legislative activity beyond introduction.  For this reason, policies that pass one House, or pass both and are vetoed at the executive level are not considered “policy introductions.”  Policies were classified on the basis of their ultimate disposition. Please see the Appendix  for a list of all classification schemes for state education statutes.  


Another argument is that differences in the actual rules for bill introductions could influence legislative behavior.  Data for the rules of bill introductions across all states and time are not available at this point, and ignoring the introduction stage would be more damaging, both theoretically and empirically, than not having this data.


� Berry et al calculate “Elite Ideology” for all state governments.  This is derived from a weighted formula composed of legislative ideology and governor ideology.  Because this paper proposes to test a separation of powers argument between different branches of government, using the published scores for “elite ideology” would have presented certain endogeneity problems, as legislative ideology is not separate from governor ideology.  Certainly, the governor in any state is a separate actor in the policy process, and should be considered so.  Particularly, this is true for policy that is vetoed by the executive branch (which is treated differently than other non-enacted policy, see Appendix A).  Thus, I calculated legislative ideology in the same manner as described in Berry et al. (1998), using the same dataset, excluding the weight for governor in the formula.  Although it can be argued that these scores have not stood up to the same reliability tests as the Berry et al. “elite ideology” scores, it is logical to assume that they could (the same data and same formula should yield similar reliability).  There is high correlation between the legislative ideology scores (computed) and the elite ideology scores (published), which is probably why the authors never computed legislative ideology scores separately.


� In calculating these distance scores, I assumed that legislators would reference the ideological composition of the state supreme court from their immediate prior experience with the court.  By this assumption, I thought it was logical to calculate distance scores based on legislative ideology in the current year and judicial ideology from the previous year (a lagged JUD ID variable).


� One argument is that this variable might matter more in state supreme courts with discretionary dockets.  Discretionary dockets (as inferred by the presence of an intermediate appellate court) were tested in subsequent analyses and did not seem to matter. 


� According to Brace and Langer (2001), these states include Alabama, Colorado, Delaware, Florida, Maine, Massachusetts, Michigan, New Hampshire, North Carolina, Rhode Island, and South Dakota.


� In the same way as DIS JUD scores are calculated, DIS CIT scores are calculated with a lagged citizen ideology variable (for 1 year).


� There are other potentially important state factors that might influence policy outcomes.  These include the degree of legislative professionalism, the size of the legislature (i.e. the number of state legislators), and the ease of difficulty of introducing or passing laws.  Presumably, more professionalized legislatures would have more resources to introduce and pass a greater amount of legislation.  Similarly, legislatures with more members might have a higher number of introductions simply because there are more legislators to introduce bills.  Due to data collection constraints, I have not examined these relationships at this time.  However, inclusion of the unified party control taps into this argument.


� Brace and Langer restricted their focus to abortion (1974-1993) and death penalty (1973-1996) enactments in all 50 states to explore the preemptive power of state supreme courts.  Future research will entail a comprehensive assessment of more policy areas (i.e. my doctoral dissertation).


� Using Westlaw’s search tools, it is possible to capture all statutes proposed in a given state and year that deal with education.  I narrowed my search to include only statutes that dealt with K-12 education.  This topic is much more politically controversial, and the public is more aware of issues relating to this than post-secondary education, or any other form of education.    


� See Jones (2001).  International issues are ranked ahead of domestic issues (terrorism, military and defense issues, and foreign affairs), but this is only to be expected with a poll taken so soon after the events of September 11th.  Anywhere from 46 percent to 83 percent of the American public rated education as an “Extremely Important” issue.


� Yearly data are available for national and state averages of educational revenue sources from the National Center for Education Statistics.  See Table 2.


� Particularly, this is true for state systems of school finance.  Successful challenges to school finance systems at the state supreme court level include Robinson v.Cahill, 303 A.2d 273 (N.J. 1973); DuPree v. Alma School District No. 651, 651 S.W.2d 90 (Ark., 1983); Serrano v. Priest [Serrano II], 557 P.2d 929 (Cal. 1976); Horton v. Meskill, 376 A. 2d 259 (Conn. 1977); Rose v. Council for Better Education, 790 S.W.2d 186 (Ky. 1989); Helena Elementary School District No. 1 v. State, 769 P.2d 684 (mont.1989); Abbot v. Burke, 575 A. 2d 359 (N.J. 1990); Seattle School District No.1 v. State, 585 P.2d 71 (Wash. 1978); Pauley v. Kelley, 255 S.E.2d 859 (W.Va. 1979); and Washakie County School District No.1 v. Herschler, 606 P.2d 310 (Wyo. 1980).


� This is not to argue that the educational system in the United States is equal and fair.  In fact, an education equity variable is computed within states in my analysis simply because it is obvious that the educational system is not equal and fair, both within states and among states.  I merely assert that state supreme courts have historically taken a role in creating equitable educational systems.  Likewise, citizens look to the courts to function in this role.


� For a complete categorization of statute coding as well as a description of what criteria were used to ascertain “introduced” status, please see the Appendix.  


� Another important consideration is the type of policy produced by a legislature (i.e., the ideological direction of the policy introduced and enacted compared with the ideological direction of judicial decisions on education cases).  This could, quite clearly, indicate whether judicial attitudes about specific policy have some impact on the type of policy produced in the legislature.  The sheer number of legislative statutes, however, prohibited any systematic coding of ideological direction in this project.  Future research will, however, permit ideological coding and subsequently, broader analysis.


� I computed a pooled Durbin Watson statistic that indicated no serial autocorrelation.  One reason serial correlation is not a problem could be that my time period is not sufficiently long enough to warrant concern for serial autocorrelation.





� Brace and Langer (2001) also investigate salient political issues with abortion and death penalty cases and law.





� For an in-depth discussion of state supreme courts and their expanding role importance for judicial scholarship, see Brace, Hall and Langer 2001.
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