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Introduction

Among other things, the “laboratories of democracy” metaphor implies that Congress periodically identifies best practices at the state level and incorporates them into federal legislation.
  Whether and how this actually occurs are empirical questions.  This paper examines three recent episodes of federal “reform politics” to answer the following questions: To what extent was there a record of state experience on which federal decision makers could draw?  To what extent did those decision makers appear to make use of the lessons from the states when crafting reform measures?  What explains the congressional use or nonuse of lessons from the states?

Despite the founding generation’s extensive use of evidence from state governments to inform their institution building and regime design, subsequent generations of reformers appear to have relied less and less on the rich evidence that state experiences provide.  The case studies of federal reform efforts examined here—campaign finance reform, the line-item veto, and term limits—suggest that members of Congress typically make limited and highly selective use of the “data” generated by state governments’ experiences with legislative and constitutional provisions of these sorts.  In general, these examples indicate that lessons regarding reforms learned in the laboratories of democracy are rarely used to improve the quality of similar efforts at the federal level.

The nature of constitutional and political reform

Never in American history has there been consensus that the structures and processes of the federal government were ideal.  Even before the U.S. Constitution was ratified by the required nine states, plans were being made to amend the document during the first Congress using the amendment procedures outlined in Article V.
  Since then, more than 11,000 amendments have been proposed,
 17 of which have been ratified.  In addition to constitutional amendments, a multitude of reforms have been proposed for adoption as normal legislation.  These involve statutory alterations of basic governmental processes—representation, elections, deliberation, execution of the laws—in hopes of making government more responsive, more efficient, or more frugal.  (See Table 1 for examples.)  Statutory reforms have also altered the structures of government with measures such as executive branch reorganization.

Collectively, these efforts to pass constitutional amendments and statutory alterations of governmental processes and structures can be termed “reform politics.”  Although there are some exceptions, reform politics typically attempt to change the “rules of the game” of government—its institutions and/or processes—rather than stipulating specific outcomes (such as redistributions of wealth or a cleaner environment).  That is, reformers are typically more immediately concerned with altering how governmental decisions are made rather than with distributive matters of “who gets what.”
  

Table 1. Examples of Constitutional and Political Reforms (Actual and Proposed)

Separation of powers reforms

· Alterations of the horizontal checks and balances between the three branches of government:

· Reforms giving the Congress and/or the president additional powers to wield against one another, such as the legislative veto (S.J. Res. 135, 98th Congress, e.g.) or the line-item veto

·  “Fast-track” trade negotiation authority for presidents (Public Law 107-210)

· Altering the vertical checks and balances between the federal government and state governments (federalism):

· Unfunded Mandates Reform Act (Public Law 104-4)

· Clarification/better demarcation of the respective constitutional authority of the states and the federal government (“sorting out” proposals such as that of Alice Rivlin, Reviving the American Dream, 1992)

· Require explicit congressional statement of intent to preempt state governments (S. 1214, Federalism Accountability Act of 1999; not passed)

Reforms of how we hire and fire elected officials (elections)

· Seventeenth Amendment (direct election of U.S. senators; ratified Apr. 8, 1913)

· Single 6-year term for presidents (H.J. Res. 6, 101st Congress, e.g.)

· Twenty-second Amendment (presidential term limits; ratified Feb. 27, 1951)

· Repeal of the Twenty-second Amendment (amendment introduced most recently in H.J. Res. 4, January 3, 2001, and H.J. Res. 39, March 20, 2001)

· Campaign finance reform (Public Law 107-155; also multiple constitutional amendments proposed authorizing Congress to restrict campaign expenditures by creating an exception to the First Amendment’s free speech protections).

· Term limitations for elected officeholders (in effect for legislators in 18 states and governors in 38 states; constitutional amendment H.J. Res. 73 to limit congressional terms rejected by House of Representatives, Mar. 29, 1995; reintroduced, e.g., as H.J. Res. 58, July 25, 2001).

· Abolish the electoral college and replace with direct popular election of president and vice-president (e.g., H.J. Res. 3, introduced Jan. 3, 2001).

· Amend Art. I, sec. 2 to provide a means for ensuring the “continuity of government” by allowing governors to appoint temporary members of the U.S. House of Representatives (rather than waiting for special elections) in the event that a terrorist attack killed large numbers of members of Congress.  See, e.g., H.J. Res. 83, introduced on Dec. 8, 2003, and http://www.continuityofgovernment.org/home.html.

Reforms of the legislative/policymaking process

· Initiative/referendum process (“direct democracy”) (exists in 24 states; numerous constitutional amendments proposed to establish a national referendum, most recently as H.J. Res. 87, 105th Congress).

· Line-item veto authority for the president (Public Law 104-130; declared unconstitutional by Supreme Court in Clinton v. City of New York, 524 U.S. 417 [1998]; introduced as a proposed constitutional amendment, H.J. Res. 24, March 1, 2001)

· Require supermajority in Congress for tax increases (constitutional amendment proposed frequently in recent years, e.g., S.J. Res. 11, March 28, 2001 and H.J. Res. 41, introduced March 22, 2001).

Reforms of administration and implementation

· Administrative Procedure Act of 1946 (formalized agency rulemaking process)

· Various department/agency reorganization plans, such as those passed by Congress in 1949 and 1950 stemming from the recommendations of the Hoover Commission

· Regulatory reform (National Performance Review, a.k.a. “reinventing government” initiatives during the Clinton Administration; see http://govinfo.library.unt.edu/npr/initiati/index.htm)

· Paperwork Reduction Act of 1995 (Public Law 104-13)

· Congressional veto over executive agency rules/regulations (Congressional Review Act, Subtitle E of Title II [The Small Business Regulatory Enforcement Fairness Act] of the Contract With America Advancement Act of 1996, Public Law 104-121).
· Creation of a Department of Homeland Security by merging 22 existing federal agencies (H.R. 5005, 107th Congress).
Not all of these types of reform proposals are ones that federal lawmakers might adopt based on evidence from the states, but many are.  The table is intended to give the reader a sense of the scope of such proposals.   

Reform movements are premised on a sort of optimistic structural determinism—that humans are imperfect and ambitious but that by fine-tuning our institutions and processes, we can successfully constrain their behavior and channel it in the direction of the common good.  Because reform efforts aim to change not just a particular policy but rather the rules of the game by which subsequent policies will be decided, the stakes are higher than they would be for other sorts of decisions made by Congress.  For this reason, constitutional amendments require the approval of successive supermajorities for passage.  Because humans tend to prefer not to have their behavior constrained by institutional rules and processes, the creation and reform of these is an exercise likely to be fraught with disappointment and unintended consequences.   As such, the need for careful study of reform proposals demands the closest attention that scholars and practitioners can muster.

Despite the high stakes, proposals for political or constitutional reform have typically not been assessed by scholars as public policy, nor are they treated as such by politicians.  Instead, reform efforts are typically viewed abstractly as national conversations, crusades, populist movements, periods of heightened “creedal passion,”
 or quixotic attempts to fix a political system frequently described as broken, out of touch, or corrupt.  To the extent that constitutional and statutory reforms are intended to bring about certain outcomes, it makes sense to examine carefully whether they are likely to do so.  Surprisingly, there is rather little scholarly work that attempts to do so.
  More specifically, to the extent that state governmental reform efforts provide evidence about the likely effects of similar federal proposals, this evidence ought to be given careful consideration by federal decision makers. 

Policy scholar David Robertson has noted that we can characterize and classify various policy debates according to the degree to which there is agreement on the facts surrounding the issue as well as the values involved.
  These indices yield the four types of “collective problem solving” shown in the following figure.  (The labels are Robertson’s.)

	More agreement on values
	Less agreement on values

	More certainty about cause-effect
	Calculation
	Compromise

	Less certainty about cause-effect
	Estimation
	The negotiated guess


As will be shown below, the debates surrounding political reform proposals tend to focus little on the evidence that might clarify the cause-and-effect questions involved (e.g., would term limits have the effect of diminishing the influence of special interest groups?).  They appear instead to focus mainly on values, in ways that do little to ensure a full examination of the available evidence—much of which comes from state government.  Even then, there is frequently little agreement on values, even when they are articulated clearly and debated in good faith.  This issue is complicated because of the conflicting values embodied in the American political tradition—liberty, equal opportunity, majority rule, etc.  Many debates over political reforms lay bare these fundamental issues, such as the conflict in campaign finance debates over whether our national commitment to protecting the free exercise of political speech takes precedent over our national interest in avoiding the appearance of corruption in the electoral process.  

The relevance of state experiences to federal reform efforts

The founding generation made ample use of evidence from state governments, particularly in its deliberations on the shortcomings Articles of Confederation.  (The leading founders also made extensive use of evidence from other countries, but that fact is outside the scope of this paper.)  Experiences at the state level—and in particular with state constitutions—are invoked and analyzed repeatedly in the Federalist.  To mention just one example, James Madison looked to the states to make his case for a self-correcting system of separated but overlapping powers within the federal government.  

Before making his famous defense in “No. 51” of the “interior provisions” of the new constitution by which the federal government’s  “several constituent parts may, by their mutual relations, be the means of keeping each other in their proper places,”
 Madison first canvassed several “exterior provisions” used by states to maintain their constitutional separations of powers.  In “No. 47,” Madison examines in turn the constitutions of Massachusetts, New York, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, North Carolina, South Carolina, and Georgia, to demonstrate that the powers of each branch of government overlapped in each of those states, as they would under the proposed U.S. constitution.  (This point needed to be made in order to refute the widely held misperception at the time that Montesquieu’s writings prescribed a complete separation of the branches.  Madison concludes that such criticisms of the proposed constitution are “warranted neither by the real meaning annexed to that maxim by its author, nor by the real sense in which it has hitherto been understood in America” at the state level.
)

In “No. 48,” Madison continues his examination of the separation of powers and the need for a constitution to guard most vigilantly against overreaching by the legislative branch.  Madison notes his reliance on evidence from the states, writing that “I have appealed to our own experience for the truth of what I advance on this subject.  Were it necessary to verify this experience by particular proofs, they might be multiplied without end.  I might collect vouchers in abundance from the records and archives of every State in the Union.”
  In the end, he relied on examples from Virginia and Pennsylvania to indicate why it was unwise to rely on “exterior provisions” such as Virginia’s provision for calling for constitutional convention to correct breaches of the separation of powers, and Pennsylvania’s reliance on a regularly scheduled constitutional convention (say, every 20 years) to consider amendments to the constitution.  Madison rejects these mechanisms, focusing on their unworkability in those states.  

More important than the particular details of this example is the fact that, in weighing the merits of a constitutional provision, Madison reflexively recognized that the provision “has been actually tried in one of the States,” and he undertook a serious evaluation of the evidence provided by that state’s experience.  It is this sort of use of evidence from the states that I will be looking for in the three case studies presented below.

 In each of the following case studies, I briefly outline the history of the federal reform effort, discuss the nature of the state-level experiences with similar measures, and then indicate the extent to which congressional deliberations seemed to be influenced by the lessons from the states.  This latter item is admittedly difficult to gauge precisely.  Numerous scholars have attempted to disentangle the various determinants of the voting decisions of members of Congress,
 and it is difficult to state with certainty that a member voted in a particular way for a particular reason.  Even a member’s public explanations of his or her own vote may be post hoc rationalizations intended to maximize political advantage, and so a social scientist hoping to discern the degree to which members’ voting decisions were influenced by state-level evidence faces a difficult challenge.  Nonetheless, the question must be asked, since it is central to gaining an empirical understanding of whether members of Congress take such evidence into account and, if so, how they do so.

While the experiences of the states are obviously of some use in evaluating the potential effects of a reform proposal at the federal level, one must still be cautious about making claims about how a particular reform would work at the national level based on how it works in particular states, some of which have quite small populations, budgets, etc.  The successful operation of public financing of elections in a state like Maine, for example, probably does not tell us much about the workability of such a reform at the national level, or even in “megastates” like New York or California.  The frequently used metaphor of states as “laboratories of democracy” tells us little about what conclusions it is reasonable to draw once the data start coming in.  Even so, that evidence is at least a starting point, and members of Congress could use it thoughtfully in order to avoid building simplistic expectations that a law can simply be transplanted from one level of government to another unproblematically. 

Case studies

Campaign finance reform

Modern campaign finance legislation was first passed in 1971 in the form of the Federal Election Campaign Act, which was subsequently amended in 1974.   Two years later, the U.S. Supreme Court struck down the portion of the Act that limited the amount of personal or family funds that a candidate could spend on his or her campaign.
  Subsequent decisions and rulemaking by the Federal Election Commission, as well as the development by candidates, parties, and groups of new and creative means of raising, transferring, and spending campaign funds (particularly following the explosive rise of political action committees and the advent of major soft money expenditures in 1988
) led many observers to conclude that federal law no longer imposed much of a constraint on federal electioneering activities.  Major reform proposals have been proposed in Congress since the late 1970s, and the most recent proposals, sponsored by Sen. John McCain (R-AZ) and Russell Feingold (D-WI), and Rep. Christopher Shays (R-CT) and Martin Meehan (D-MA), were first introduced during the 104th Congress (1995-96).  The Shays-Meehan bill passed the House of Representatives on February 14, 2002, and the Senate passed the House’s version of the bill on March 20, 2002.  President Bush signed the measure in the Oval Office on March 27, 2002, and immediately thereafter boarded Air Force One to fly to South Carolina and Georgia for two political fundraisers.
  The law was immediately challenged in federal court by a variety of groups and individuals, but the Supreme Court upheld the major elements of the legislation in December 2003.

All fifty states have laws that regulate campaign finance expenditures and practices in one of several basic ways, and many of these laws long predated federal regulatory efforts.
  As such, there exists a substantial body of evidence about the workability of various types of regulations.  In the introduction to their excellent book analyzing this evidence, however, Michael Malbin and Thomas Gais note that, as they wrote the book, “the national debate was proceeding, as it usually does, as if the only experience worth considering were with the one set of laws that apply directly to federal elections.  This self-limitation rested more on pride, or on a lack of good information, than on good sense.”

Serious regulation of campaign finance practices requires diligence, foresight, political will, and adequate funding of regulatory agencies, among other things.  Such regulatory schemes may be thought of as falling along a continuum between requirements of disclosure of the sources of campaign contributions at one end and strict limits on the collection and expenditure of those contributions at the other.  A number of states also offer public financing to candidates who agree to certain conditions, such as overall expenditure limits.  

State campaign finance laws span this continuum and are therefore good sources of data with which to test various hypotheses and questions about the workability of various combinations of reporting requirements and limitations on contributions, expenditures, and transfers of money among groups, individual campaigns, and political parties.  Such questions include: Do disclosure requirements curtail contributions or are candidates and donors unfazed by the prospect of public knowledge of those contributions?  Can contribution and expenditure limits ever be enforced in “real time” given the time constraints of a campaign?  How should agencies responsible for enforcing campaign finance law be organized, funded, and overseen?  Would most candidates accept public financing and the associated restrictions if it were offered in adequate amounts?

[More evidence from congressional hearings still to come here]

During the climactic congressional debates over the McFain-Feingold legislation, many observers seemed to celebrate the fact that they knew so little about the potential effects of the law.  A Los Angeles Times report noted, “Remarkably, it isn’t clear whether the McCain-Feingold bill, if it becomes law, would end up giving one party a significant advantage over the other.  That’s one reason for its bipartisan success.”
  David Broder noted that “It is rare that a major piece of legislation passes in Congress with as much uncertainty about its effects as the McCain-Feingold campaign finance bill.  There are as many opinions about its consequences as there are observers of the debate that has just finished….[E]ven among backers of the measure, there is…much disagreement about what changes it will bring.”
  (Some observers were decidedly less uncertain: House Speaker Dennis Hastert [R-IL] argued that passage of the bill would be “Armageddon” for the Republican Party,
 and on the campaign trail in 2000, President George W. Bush had said that agreeing to a soft-money ban would be tantamount to “unilateral disarmament” for Republicans.
) 

The work of Malbin and Gais (and others) indicates that such assertions of uncertainty of the bill’s effects can only have been the result of a willful congressional effort to avoid examining states’ experiences with campaign finance regulations.  Certainly, it was politically expedient for the bill’s supporters to profess ignorance of the outcomes, because any indication that the law would privilege one political party over the other would doom its chances for bipartisan support.  Rather than face that possibility, it appears that supporters simply plugged their eyes and ears. 

In particular, advocates of campaign finance reform seem to have assiduously avoided thinking about how to make campaign finance laws work “the day after reform”—once the decision-day theatrics are over and the public and the news media have stopped paying close attention.  Campaign finance laws are typically enormously complex and require a great deal of post-passage interpretation, rulemaking, administration, and enforcement.  The passage of the reform by Congress or a legislature is merely the first step, and probably not even the most difficult step.  

Malbin and Gais’s work is a good example of the benefits of a policy-analysis approach to reform politics because of its focus on the administration phase of a reform and how the lofty rhetoric and high aspirations of a reform proposal are translated into a set of tasks that can be performed well by an administrative agency that is likely to operate under conditions of scare resources and resistance on the part of the regulated (candidates). Reform advocates often act as if their proposals as magic bullets (even if they state that they are doing nothing of the sort).  Malbin and Gais, on the other hand, note that

[n]o campaign finance reform, however attractive, can ever work like a magic bullet.  The proposals all have many provision; the provisions aim at more than one goal; and the paths to those goals go through many intermediate steps.  Even if all of the assumptions make sense, a failure at any of the intermediate steps will mean a breakdown.  Metaphorically, therefore, instead of a magic bullet, we suggest thinking about links in a chain, any one of which might snap….Our purpose is to ask what it would take for a political community to achieve the results that a law’s original sponsors say that they want.

More bluntly, Pressman and Wildavsky write that “[t]he separation of policy design from implementation is fatal.”
 

Malbin and Gais’s evidence from the states illustrates that this chain is very fragile, and to the extent that members of Congress failed to take note of that fact, their proposal is less likely to successfully constrain the behavior of candidates for federal office.

The line-item veto

As originally written, Article I, sec. 7 of the Constitution gives the president the following options upon being presented by Congress with a bill: (1) sign the bill, (2) veto the bill and return it to the house of Congress from which it originated with a list of his objections, or (3) do nothing.  If he exercises the third option, the bill automatically becomes law after 10 days, unless the Congress adjourns before that time, in which case the bill dies.  The line-item veto gives the president an additional option upon being presented with a spending bill that has been passed by both houses of Congress: he may approve parts of the bill and disapprove others, essentially by canceling certain “line items” in a spending bill that he finds objectionable.  Forty-three governors have this power, and it is intended to dissuade legislators from inserting spending programs into appropriations bills that are directed towards narrow constituencies rather than the public good (i.e., pork barrel spending).  The idea of giving presidents this power seemed particularly attractive during the era of high federal budget deficits in the 1980s and most of the 1990s.

In April 1996, fulfilling a pledge made in the Contract With America by the Republican leadership of the House of Representatives, Congress gave the president the line-item veto power.
  This power allowed the president to sign a spending bill and then cancel parts of it by sending a cancellation message to Congress within five calendar days.  Congress could then disapprove the cancellations by passing a bill to that effect.  (The president could still veto such a bill, and such a veto could be overridden by a two-thirds vote of each house.)  The Supreme Court struck down the line-item veto in 1998, holding that such an alteration of the separation of powers could be effected only by constitutional amendment—not through normal legislative action.

State experience with the line-item veto had long been the rhetorical cornerstone—at least superficially—of support for a federal version of the law.  Numerous presidents had noted in recent decades that 43 of the nation’s governors have this power, implying that giving such a power to the president would simply be an extension of a form of executive authority with which most Americans were already familiar.

An examination of Congress’s deliberations over time of the merits of the line-item veto shows that there was in fact some consideration of state experiences.  In December 1986, the House Rules Committee produced a report titled “The Item Veto: State Experience and Its Application to the Federal Situation.”
  The report was presumably a response by the Democratic-controlled House of Representatives to President Ronald Reagan’s frequent requests to be given line-item veto authority.  In questioning the wisdom of doing so, the committee report presented a thorough review of state experiences with the power. The report notes that state experience with the line-item veto had been “contentious and litigious;” that the federal budget process differs significantly from the processes at the state level, making a line-item veto incommensurate the federal process; and that state experience had shown the veto to be of limited value in holding down spending.  Most notably, the report illustrates the many variations on the power that exist in the states, concluding that “the nature of that authority and the history of its exercise are as varied and colorful as the State flags.”
  Some governors must veto whole line items in a budget while others can reduce the dollar amounts. Some governors can delete only items or numbers, while others can edit or delete words in the text of the budget (thus giving them the power to change conditions placed on spending items, for example).
  Moreover, states have a similar variety of provisions governing whether and how the legislature may overturn a governor’s veto of certain budget items.  As such, any discussion of “the” line-item veto powers of the governors has already oversimplified a very complex situation.  The report ends on this note, stating that 

[h]ow the item veto would be used at the national level is a subject that demands extensive speculation.  The item veto cannot be discussed apart from more general understanding of a state’s political culture, legislative rules, and budgetary process….The impact of the item veto at the state level is an issue that resists generalization. In no two states is the impact of the item veto quite the same. The experience of one state generally provides little instruction about what is likely to happen even in a neighboring state….Like all political “reforms,” it has been replete with unanticipated consequences.

On the one hand, this analysis might be taken as a wholesale rejection of the laboratories of democracy thesis altogether.  If politicians in one state must be so cautious about applying lessons learned in other states to their own, then certainly it is even more risky to extrapolate to the national level.  This high level of caution is not evident in practice, however, and state politicians routinely borrow one another’s ideas
 and members of Congress routinely incorporate provisions of state laws in federal legislation.
  As such, the prescription for members of Congress is to be thoughtful and discerning in their use of evidence from the states.  Drawing inferences from state experiences about potential effects of a reform at the national level is not a doomed or foolhardy practice as long as it is done carefully.

Unfortunately, little such care was on display during congressional deliberations in 1995-96 on the merits of giving the president some form of line-item veto power.  The most basic problem with these deliberations was a failure to specify exactly what form of veto authority would be most likely to achieve the desired outcomes (a reduction of federal pork barrel spending, resulting in smaller budget deficits). An extreme illustration of this inattentiveness to the details came from Rep. James H. Quillen (R-TN), the ranking minority member of the Subcommittee on the Legislative Process of the House Rules Committee.  At a hearing on Sept. 18, 1995, Rep. Quillen stated that “[t]he proposals before us today—and there are many—seek to accomplish this goal in varying ways. Any of these bills would be a step in the right direction.”
  A more nuanced approach to the various forms a line-item veto can take would presumably acknowledge that some of those forms would be steps in the wrong direction. Moreover, it is precisely because the item veto can take many forms that one might want to examine examples of each form.  Good evidence on each exists at the state level, and recognition of the potential for unanticipated consequences of at least some of these forms (mentioned in the 1986 report) was absent from Rep. Quillen’s remarks.

In other debates and hearings, some members of Congress certainly did take note of states’ experiences. Rep. Quillen himself noted that he had served for eight years in the Tennessee General Assembly under a governor with line-item veto authority, “and while its use didn’t always please each individual legislator, it was an excellent tool for restraining spending.”
  At a different hearing, Sen. Strom Thurmond (R-S.C.) noted that he had found the line-item veto “most useful during my service as governor in the late 1940’s,”
 and U.S. Rep. Chalmers Wylie (R-OH) similarly invoked experience in state government, noting “since I was in the State legislature too, [and] I was first assistant to the Governor, I know it works as far as the States are concerned.”
  Again, the troubling point is not that Rep. Wylie is wrong about how the item veto has been used in Ohio, but rather that his universal generalization that “it” works in “the States” ignores the fact that in their recollections, members of Congress were all referring to importantly different forms of item veto authority.

Regardless of the workability of the item veto in particular states, members still needed to grapple with the issue of transplanting a state-based practice into the federal system.  At least one expert witness cast serious doubts on the practicability of doing so.  In early 1995, Louis Fisher of the Congressional Research Service told a Senate hearing that “I don’t think it would be too much of an exaggeration to say taking this reform from the States would be like taking reform from another country, another nation.  The State system is very different from ours on budgeting.”

In addition to members’ own fond recollections of the item veto in their states, assessments of states’ experiences by non-members were also part of Congress’s deliberations.  The 1992 House hearings contain a reprint of a General Accounting Office analysis that concluded that “although many state governors have line-item veto authority, no hard information is available on the impact of such authority on federal spending patterns….[M]any studies on this issue have focused on the states’ experience, and the reported results have been mixed.”
  At the same hearing, Robert Reischauer, director of the Congressional Budget Office, testified that “the item veto is likely to have little effect, either on total spending or on the deficit.”  Regarding the subnational experience, “[t]here are case studies of individual States, surveys of multiple States, and econometric analyses available; and virtually all of these studies find little support for the claim that States have used the item veto as an instrument of fiscal restraint.”
  Reischauer reiterated these warnings at a joint House-Senate hearing in 1995, adding that the item veto had been primarily “used by Governors to substitute their priorities for those of the legislatures.”

Rather than attempting to rebut such expert testimony by interpreting or differentiating the evidence from the states, members generally persisted in characterizing it as demonstrating the benefits of the item veto.  Sen. Hank Brown noted at a hearing in January 1995 that “[i]n looking into the wisdom of providing the Line Item Veto, one of the things we can do is learn from State governments. Most governors believe it imposes fiscal responsibility….As the States can demonstrate, amending the constitution to provide for a line item veto is a safe and effective way to control spending.”
  (Brown’s quote refers to a 1993 Cato Institute survey of 118 former governors, 78 percent of whom thought that the president should be given the item veto and 69 percent of whom thought that the power was a very effective tool at reducing spending.
)

The apparent willingness of members of Congress to support the item veto regardless of very mixed evidence from the states can be explained in part by their desire simply to do something so that their constituents would view them as serious about deficit reduction.  Rep. Tim Johnson (D-S.D.) noted his view that “the American public is looking for reform, changes in the Congress itself to see that we are serious about the deficit, serious about accountability, and I think this is a step that would be a very positive contribution to meeting that demand by the American people.”
  Similarly, Rep. Solomon (R-N.Y.) noted that “even if we could do it just for the fiscal year coming, it would just send a message out there that perhaps the Congress, on a bipartisan basis, is sincere about trying to do something.”
  

Even when a member of Congress sensed that the evidence from the states ought to be used as a cautionary tale before rushing a federal line-item veto into effect, that evidence was not looked at very closely.   Consider the following exchange:

Senator Brown: You don’t think the 43 States that have the line-item veto or a form of the line-item veto give us the experience factor that is needed to evaluate it?

Senator Biden: Well, no; for two reasons.  One is this same debate we have on the balanced budget, that we are comparing apples and oranges.  The States have very different processes, and some of the States—and you know more about this than I would. Senator. I don’t believe all of them have it written into their constitution.

In this case, Senator Biden (D-Del.) might instead have acknowledged that at least a few states may have versions of the line-item veto that would precisely match the version he favored, and that those states’ experiences ought to have been examined closely.  Instead, he focused on what state experiences can’t reveal.  An exception to this general practice came in the testimony of Stephen Moore of the Cato Institute, who did differentiate among the various types of item veto in his assessment of which form Congress ought to implement.  In considering the budget-cutting potential of the various forms, he noted that “[w]hen you look at just overall line-item veto, they don’t show very good results.  Spending is not lower in States with line-item veto than without.  But if you look at just the States that have what we call the item reduction veto, you do see a very substantial reduction in spending.  So I think that I would support the strongest possible line-item veto and, in my opinion, that would be an item reduction veto.”
  Unfortunately, while there were a handful of similar examples along these lines, this sort of nuanced analysis was the exception rather than the rule in the congressional hearings I examined.

Reflecting the fact that there are many different versions of line-item veto authority, in 1995 the House and Senate passed bills giving the president substantially different versions of the power.  The Senate version relied on the “separate enrollment” of spending items in an appropriations measure, such that each spending item is presented to the president as a separate bill that he can sign or veto.
  The House version took the form of an “enhanced rescission” power, under which the president would sign an appropriations bill and then notify Congress within 10 days of any items he wished to rescind.  Like other presidential vetoes, such rescissions would be overridable by a two-thirds vote of Congress.  After a lengthy conference committee process, the Senate gave way and adopted the House version,
 which was signed into law by President Bill Clinton on April 9, 1996.  The new line-item veto authority took effect on Jan. 1, 1997, and President Clinton ultimately exercised the power to cancel 82 spending items in 11 bills before the Supreme Court found it unconstitutional,
 although 38 of these cancellations (all of which were included in the Military Construction Appropriations Act of 1998) were reversed by the Congress.
  
On the whole, members of Congress did little to respond to the serious critiques of item vetoes posed at committee hearings, primarily by expert witnesses.  In many cases that evidence was ignored or even mischaracterized.  For example, in defending the line-item veto proposal on the floor of the U.S. Senate, Sen. Alan Simpson (R-WY) argued that 

[o]pponents of this measure have criticized the line-item veto on the basis of or experience with it at the State level. Sometimes they say that such authority is not easily applied at the Federal level, or worse yet, that it does not even work in the States.  The latter contention is flat-out wrong.  The line-item veto does work effectively at the State level.  We heard testimony to that effect in the Judiciary Committee, where we learned of countless instances in which governors have used the power to eliminate wasteful spending from appropriations bills.
  

Now, while it was true that Sen. Simpson had heard such testimony, he had also heard a good deal of testimony to the contrary, as noted above.  As such, the ability of members of Congress to selectively cite evidence supporting their own viewpoints reduces the extent to which the experience of state governments can be decisive in congressional deliberations. When the lessons from those experiences are unambiguous, members can pick that evidence which supports their view. When the evidence is unambiguous, members can ignore it altogether.

The brief record of the use of the federal line-item veto by Bill Clinton did little to clarify whether the power had lived up to its promise as a tool for fiscal discipline.
  One year’s worth of empirical evidence is perhaps even less useful than it seems due to the difficulties in predicting exactly how members of Congress and/or presidents would be likely to adjust their behavior as their experience with the line-item veto grew in say, years 5, 10, and 25 after passage.  Likely, members of Congress and the president would adapt in sophisticated ways to the new set of opportunities and constraints brought on by the veto.  

For the purposes of this paper, however, the major lesson from the line-item veto debates of the early and mid -1990s is that the evidence from state experiences was used rather unthoughtfully when it was used at all.  As with campaign finance reform, there was plenty of evidence from the state level, but it went largely unexamined.  In the end, the debate was likely driven by members’ perceived need to demonstrate in an election year that they had done something to address government spending.  Ironically, by the time Congress had passed the legislation, the federal budget deficit situation had become much less dire than it had been in previous years.  

In response to the Supreme Court’s ruling that a president could be given the line-item veto power only through a constitutional amendment, such proposals were made, and additional congressional hearings have been held.
  Most of the same arguments and even some of the same expert witnesses have been trotted out in support of or opposition to a constitutional amendment version of the item veto power, but the deliberations have relied on the lessons of the states no more than had the debates of the preceding years.  
Term limits

While presidents have been limited to two terms since the ratification of the Twenty-second Amendment in 1951, no such limits apply to members of Congress.  (The Articles of Confederation had, however, provided that “no person shall be capable of being a delegate for more than three years in any term of six years.”)  Eighteen states currently place limits on the number of terms their state legislators may serve, with limits on service in the lower house ranging from 6 to 12 years and service in the upper chamber ranging from 8 to 12 years.  The typical proposed limit on service in the U.S. Congress is 12 years in each house, although other versions do exist.
  

The premise behind term limitations is that they are needed to end careerism among members, to bring fresh blood into the institution, and to sever the cozy relationships that develop between members of Congress and lobbyists.  Some proponents also argue that limits would improve both the “representativeness” of Congress and the quality of its deliberation.
  Because state governments are responsible for administering elections (including printing ballots), officials and legislators in some states believed that they had the authority to place limits on the number of terms members of Congress could serve by limiting the number of times a candidate’s name could appear on the ballot.  The Supreme Court disagreed, nullifying an amendment to the Arkansas state constitution that prevented the placement on the ballot of members of the U.S. House who had served for three terms and U.S. senators who had served two terms.
  

Term limit advocates next turned to Congress itself and attempted to persuade that institution to approve a term limits amendment to the U.S. Constitution to send to the states for ratification.  This effort failed when the House of Representatives rejected H.J. Res. 73 by a vote of 227-204 on March 29, 1995 (falling 63 votes short of the required two-thirds majority).  

Debates over term limits for members of Congress differ somewhat from the previous two case studies because of the much shorter length of state governmental experience with this reform measure.  Between 1990 and 1995, legislative term limits were passed in 18 states.  When Congress began seriously debating term limits in early 1995, the effects of term limits were still largely a matter of speculation.  As with the line-item veto, there are various versions of term limits, with the variation revolving mainly around how many years of service in a legislative body a member is allowed.

Even before the watershed 1994 congressional elections, Congress scholar Thomas Mann of the Brookings Institution framed the challenge to Congress regarding the term limits debate:  “I have reviewed the scholarly and popular literature.  I have drawn on my own research on congressional elections and I have concluded that the case [for term limits] has not been made. Not only is it not persuasive, it is weak.  And I think the proponents of term limits ought to be challenged and pushed to clarify their intentions and to offer evidence that would justify such a profound change in our constitutional order.”

Members of Congress took up Mann’s challenge to varying degrees, although as noted at the outset of this paper, the debates focused much more heavily on describing the alleged evils of incumbency than with presenting evidence of the impacts of term limits.  Then-Sen. John Ashcroft (R-Mo.) asserted at a 1997 hearing that “[w]e have a substantial body of experience regarding term limits that has existed among the States,” although this was apparently a reference to term limits for governors rather than legislators.
  

Perhaps because of the general dearth of evidence regarding the impact of term limits in the mid-1990s, the debates tended to revolve around invocations of an alleged golden age in which citizen legislators did their public service and then returned home to their previous jobs.  The tone of the debates was largely aspirational, indicating what members hoped term limits would achieve rather than why there was reason to believe that those outcomes would be achieved.  The quality of these debates was consequently rather poor, in my view.  

As noted above, during debates on campaign finance reform, members of Congress seemed to celebrate the fact that they had so little idea of what the impacts of the campaign finance law would be.  In at least on instance during the debates on term limits, similarly strange things happened.  When the House of Representatives debated a term limits constitutional amendment, Rep. Toby Roth (R-WI) stated “Mr. Chairman, I am going to be voting for term limits today, but that does not mean I am in favor of term limits. The reason I am voting for term limits is because we have a Contract With America and I signed the contract. I do not want to renege on my word.”
  This is despite the fact that, as Rep. Roth went on to note, “I did survey the people of my district. In fact, I asked all the questions, all 10, on the Contract With America. It might be interesting that on term limits, we had some 15,534 people respond, 5,929 for, 9,605 against. So 61 percent of the people were against term limits.”
  As such, by voting for term limits, Rep. Roth was defying both his constituents and his conscience, which, using the terminology of the theory of political representation, makes him neither a delegate nor a trustee.

As a flurry of recent scholarly and advocacy activity indicates, the evidence has begun to roll in from state experiences with term limits.  Members of Congress have not leapt at the opportunity to introduce term limits amendments to the U.S. Congress in the 108th Congress.  An April 2004 search of Thomas, the Library of Congress’s online database of Congressional legislation, indicates that only four congressional term limits amendments to the Constitution have been introduced in the 108th Congress,
 only two of which contain the classic six-term limit for House members and two-term limit for Senators that was popular in the 1990s.  By comparison, during the 104th Congress (1995-96), members of Congress introduced 26 amendments calling for some sort of congressional term limits.

If Congress today were to seriously debate a term limits amendment to the U.S. Constitution, presumably members would invoke this evidence to the extent that it supported their views.  If so, would they do so more thoughtfully than was the case in the debates over campaign finance reform and the line-item veto?  There is not a great deal of reason to be optimistic in this regard.

Conclusions

The central conclusion of this paper is that in several major recent debates over reform measures, members of Congress have largely overlooked one of the best sources of evidence on the merits of those proposals.  Unlike Madison, contemporary politicians and policy scholars rarely “collect vouchers in abundance from the records and archives of every State in the Union.”  Even members of Congress who had held elective state office and could therefore give “eyewitness testimony” of state processes tended to do so without much sophistication.  More surprisingly, even members whose political preferences would be promoted by pointing to the mixed records of experience in various states tended not to do so.

I want to avoid implying that I think congressional debates are generally models of intellectual debate in which members dedicate themselves to collecting and weighing the best available evidence.  Certainly there are many factors that diminish the likelihood of such deliberation, including partisanship and other forms of groupthink, interest group pressures, reelection concerns, and time pressures that prevent members from doing the “homework” needed to learn and assess the arguments.  Even so, I share Joseph Bessette’s view that, despite these pressures, there are still forums for meaningful deliberation in today’s Congress.
  I have focused primarily on congressional hearings (rather than floor debates) because they provide perhaps the most formally structured opportunity for members of Congress to engage one another as well as invited expert witnesses on the merits of policy proposals.  Debates on the floor of the House and Senate are also useful sources of information on these measures, but they are mainly formal recitations of the main arguments developed earlier in the legislative process.

In the end, the evidence examined here reveals a lost opportunity to learn from the experiences of state governments.  Even if we acknowledge that the founders’ uses of evidence from state governments was by no means disinterested or uniformly intellectually honest, the authors of the Federalist reflexively looked to the states for insights into the questions of regime design they faced.  

It is difficult to know whether congressional inattention to state experiences with political and constitutional reforms (of the four generic sorts listed in Table 1) is more or less common than when more typical policy matters are being debated (welfare policy, environmental policy, etc.).  As noted at the beginning of this paper, there is reason to think that reform politics do produce poorer quality debate on their merits, because such proposals are typically evaluated as elements of populist movements rather than as public policies.  This stems in part from the apparently widespread notion that constitutional and political reforms are topics that are best assessed and analyzed by political theorists, historians, or scholars of constitutional law rather than by policy analysts, even though the latter presumably have more substantial training in analyzing how governments try to change the behavior of people—whether acting as private individuals or as members of governing institutions.  Certainly an understanding of constitutional law and history is important in trying to predict the effects of a proposed reform, but such analysis frequently remains at a fairly high level of abstraction and speculation about the potential effects of a reform.  By overlooking the practical details of reform in favor of aspirational statements about what the reformer hopes will be achieved, reformers paradoxically may reproduce the very governmental over-promising and failure to deliver that often leads to the citizen discontent that catalyzes reformers in the first place.

This is not to say that debates concerning standard public policy proposals are always of substantially higher quality, but there does at least seem to be greater consensus about what constitutes serious policy analysis on issues like taxation, welfare, environmental policy, and the like, even if there is little consensus about what solutions would actually work.  A journalist, politician, scholar, activist, lobbyist, or think tank fellow simply cannot be taken seriously if he or she consistently makes unsupported assertions about the design or likely effects of a policy proposal. In contrast, the argumentation surrounding reform politics seems to be of much lower quality, as I think the case studies above indicate.  By “lower quality,” I mean that advocates and opponents of reform measures make rhetorical appeals that are emotional, spurious, disingenuous, or express aspirations at the expense of explaining how and why the reform would actually achieve the desired outcome.  

Evidence from the laboratories of democracy ought to be a central element of attempts to predict whether federal reform proposals would actually work.  The fact that Congress ignores such evidence for the most part reduces to degree to which we can feel good about the intergovernmental transfer of knowledge regarding institutional and procedural reforms.  
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