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Biosolids are a “mixture of water and the inorganic and organic matter removed from wastewater by physical, biological, and/or chemical treatment” (Ott and Forster 1978, 555). Traditionally called ‘sewage sludge,” biosolids are generated at municipal wastewater plants where pathogens, parasites and contaminants are reduced. In 1998, the United States produced an estimated 6.9 million dry tons of biosolids (EPA 1999, 2) that must be disposed of or recycled.

The land application of treated sludge has become increasingly accepted in recent decades. Cheaper than disposal methods and favored by the Environmental Protection Agency (EPA) as an environmentally friendly form of waste recycling, land application benefits farmers who receive the nutrient-rich sludge at prices much lower than chemical fertilizers or lime. When biosolids are applied properly, there have been no documented cases of significant health problems or environmental damage (National Research Council 2002, 17).  Supporters therefore claim that land application is a win-win situation for cities, farmers, and the environment. 

The practice is not without its critics, however. Residents frequently complain about noxious odors, illnesses, and spills (VDH 2005) and some environmentalists and waste management specialists dispute the ability of existing federal regulations to protect public health (e.g. Orlando 1997, Rockefeller 1998, Harper 2001). Local officials and rural citizen groups also protest the lack of community control over decisions regarding biosolids, claiming that their communities have become a “dumping ground” for unwanted urban wastes (e.g. Puckett 2007).  

A study of biosolids policy therefore touches on familiar topics within the environmental literature: conflict between amateur and expert toxicology, the NIMBY problem, and environmental justice. But unlike pollution created by unnecessary processes or accidental releases, sanitary and cost-effective waste disposal is essential in an urbanized society. Alternatives for sewage disposal are increasingly constrained by federal statute. In 1992, the federal government prohibited ocean dumping of wastes, diverting sludge onto land and increasing competition for limited landfill space. At the same time, Clean Water Act requirements establishing minimal quality standards for wastewater treatment have doubled the amount of municipal sludge produced (Cornell Waste Management Institute 1996a, 1). In the face of these pressures, more states have turned to sludge recycling over traditional disposal methods. 

In this paper, I examine biosolids policymaking in the state of Virginia. Within the state General Assembly, a majority coalition consisting of large metropolitan areas seeking to dispose of wastes and farmers desiring cheap fertilizer has created and defends a permissive state permitting process. Rural, non-farm communities bear the primary costs of sludge application but do not have the votes necessary to challenge this coalition. Because Virginia is a “Dillon Rule” state that allows little policy discretion at the local level, rural counties have been precluded from passing ordinances that would restrict biosolids spreading, despite ample evidence of systematic failures in federal and state administration of the biosolids program. As a consequence, county governments find themselves pressured by residents to prevent sludge application but have little legal authority to act.  Local Boards of Supervisors and Administrators have tried numerous strategies to break this impasse—special zoning restrictions, land use regulations, legal action, legislative petitions and administrative appeals—but to little avail. 
In this paper, I examine the political difficulties facing local governments caught in the midst of these cross-pressures by examining biosolids decision-making in Campbell County, Virginia. 

The paper is organized as follows: in the first section, I explain at greater length what biosolids are and the costs and benefits of different methods of sludge disposal. Next, I examine the regulatory regime under which the land application of biosolids is administered at the federal, state, and local level in Virginia. In the final section, I describe how Campbell County officials have attempted, with some short-term success, to resist the spreading of sludge.
Biosolids: Benefits and Risks

Biosolids are a byproduct of municipal wastewater treatment where chemical, biological and physical processes are used to filter, purify, dewater, and stabilize waste.  Depending upon their source—storm drains, homes, industry—biosolids have different mixtures of chemicals, heavy metals, toxic organics and pathogens (Cornell Waste Management Institute 1996a, 1-2).  Most pollutants are easily removed or consist at insignificant levels in treated sewage; federal regulations requiring the pretreatment of industrial wastes and other pollution abatement programs have greatly decreased the amounts of heavy metals and chemical contaminants in biosolids during the past 30 years (Shrimp et al. 1994). 

Human pathogens are more difficult and costly to eradicate. Sewage wastes naturally contain a variety of bacteria, viruses and parasites including hepatitis A, Salmonella, roundworm, tapeworm and hookworm (Evanylo and Ross 1997). Federal law differentiates between “Excellent Quality” or Class A biosolids where pathogens are reduced “to below detectable levels,” and Class B biosolids which contain pathogens at “levels that are unlikely to cause a threat to public health and the environment under specified use conditions.” Class A biosolids can be land applied without any pathogen related site restrictions and are sold in retail outlets under names like Granulite and AllGro compost. Class B biosolids, on the other hand, are subject to numerous application restrictions to “minimize the potential for human and animal contact with the biosolids until environmental factors (temperature, moisture, light, microbial competition) reduce the pathogens” (Evanylo 1999a, 3). 

A preponderance of research suggests that if site restrictions are followed when Class B biosolids are applied, there is little risk of damage to public health or the environment (National Research Council 2002, 4) Monitoring is therefore an essential component of any biosolids program; as Evanylo (1999b, 5) observes, because “Class B standards are 2000 times less stringent than Class A… compliance with the management practice restrictions is critical for the protection of public health and the environment” (emphasis added). 

Despite these risks, the land application of biosolids has demonstrated environmental benefits as a soil amendment:

Research has shown that the organic matter in sludge can improve the physical properties of soil. Used as a soil additive, sludge improves the bulk, density, aggregation, porosity and water retention of the soil. In other words, if added properly, sludge enhances soil quality and makes it better for vegetation.

Plants also benefit from the nitrogen, phosphorus, and potassium in sludge. When applied to soils at recommended volumes and rates, sludge can supply most of the nitrogen and phosphorus needed for good plant growth, as well as magnesium and many trace elements, like zinc, copper and nickel. (Cornell Waste Management Institute 1996b, 3)

Biosolids have been used to reclaim land damaged by strip mining, quarrying, or over-cropping (Virginia Department of Wastewater Engineering, n.d.).   Land application saves landfill space for non-recyclable materials and avoids the particulate pollution resulting from incineration. For these reasons, land-application has grown in popularity in recent years. EPA estimates that 36% of municipal sludge is land-applied, while 38% is land-filled, 18% is incinerated, and 10% disposed of in other ways (Faulkner 2001, 4)

Municipalities reap the largest economic returns from land application. The primary expenses of this process include state permitting fees and payment to companies that haul sludge and, for local application, monitoring costs.  The savings when compared to other disposal methods is substantial. The Hampton Roads Sanitation District in eastern Virginia, for example, estimates that land application costs $141 less per dry ton when compared to landfilling. When combined with incineration and composting, the district saves $9 million dollars each year from land application, savings that are passed on to residents in the form of lower local government fees (Brennan 2005b, A4).  


Farmers also realize significant economic benefits. Biosolids are provided to farmers free of charge as a fertilizer, saving farmers from $70 to $150 dollars per acre and increasing crop yields beyond that attained with chemical fertilizer (VDH 1999).  To put this in context, the Western Virginia Water Authority servicing the wastewater from the city of Roanoke estimates that farmers in surrounding counties have saved “in excess of 12 million dollars” from land application during the last 20 years (Brennan 2005a, A4) For many small farmers in Central Virginia, money saved by using biosolids can make the difference between breaking even and making a profit (Goldstein 2006, A1). Indeed, the market for out-of-state sludge is driven by unmet agricultural demand for cheap soil amendments (Virginia Biosolids Council 2006). Approximately 60 percent of the sludge that is land applied comes from out-of-state sources in New Jersey, Maryland, and Washington D.C. (JLARC 2005, 30).

Companies that haul and apply biosolids also realize significant profits from land application. Few states in the mid-Atlantic region impose significant fees or restrictions upon biosolids generators or contractors to offset the costs of state biosolids management (Brennan 2005a, A4). Until recently, the state of Virginia imposed no permitting fees for land application;
 in 2001, the General Assembly levied a $2.50 fee per dry ton of applied biosolids to compensate localities for monitoring costs. Virginia residents therefore foot the bill for much of the state program, paying an estimated $700,000 per year for personnel and testing (Brennan 2005a, A1). 

Regulatory Regime

EPA Rule 503

Land-application of biosolids is regulated by Title 40 Code of Federal Regulations, Part 503 which “establishe[s] management practices…, concentration limits and loading rates for chemicals, and treatment and use requirements designed to control and reduce pathogens and attraction of disease vectors (insects or other organisms that can transport pathogens)” (National Research Council 2002, 2). Part 503 regulations are derived from a nine-year risk assessment begun in 1984. EPA scientists isolated the fifty pollutants deemed most likely to exist within sewage waste and examined a variety of “pathways”—air, groundwater, run-off, vectors—through which they could come into contact with and adverse affecting public health or the environment (Evanylo 1999a). The EPA concluded that with adequate monitoring and the observance of buffer and use restrictions, land application of sludge posed little threat to human health or the environment
This supposition has come recently come under heavy criticism. A National Research Council (NRC) study determined that while there is no conclusive evidence of health or environmental damages from land application, EPA standards should be re-evaluated on the basis of data derived from long-term exposure assessment and epidemiological studies, instead of risk analysis (NRC 2002, 122). Nor has the EPA provided the monitoring of application presumed by Part 503.  A 2000 study by the EPA’s Office of Inspector General (OIG) found that the agency failed to oversee application and did not consistently review the materials sent by biosolids contractors to certify biosolids quality. For example, in 1998, “staff in EPA Region 3 [which includes the states of Delaware, Maryland, Pennsylvania, Virginia, West Virginia and the District of Columbia] did not review any of the 485 reports that were submitted” and carried out only two site inspections, both in Pennsylvania (JLARC 2005, 25-28). OIG concluded that the EPA “cannot assure the public that current land application practices are protective of human health and the environment” (EPA Office of Inspector General 2000).  

Nevertheless, the EPA has continued to promote land application under Part 503. As part of the federally funded National Biosolids Partnership (NBP), the EPA works with water treatment plans and environmental scientists to create “community friendly” Environmental Management Systems that reduce odor, traffic, and other nuisances related to land application and improve compliance with regulation (EPA n.d.). The EPA participates in NBP marketing and outreach programs designed to allay public fears about land-application, publishing fact sheets lauding the positive environmental benefits of land application, meeting with local officials to promote the program, and replacing the more charged terms “sludge” and “sewer sludge” with “biosolids” in official communications (e.g., EPA 1994, 1.1.)   

Virginia Regulations

The defects of federal biosolids regulation may be mitigated at the state or local level.  Part 503 allows states to play a major role in the program, enabling them to go beyond federal standards in setting maximum pollutant levels in sludge and imposing greater restrictions upon site application. If permitted by state law, Part 503 grants to localities “the choice of use and disposal options” for their community and allows them to regulate biosolids application via zoning and land use ordinances (EPA 1999).
The State of Virginia has made use of this leeway to adopt stricter biosolids requirements. The 1995 Biosolids Use Regulations created by the Virginia Department of Health (VDH) adopted Part 503 restrictions and supplemented them with “site specific management practices in terms of agronomic rates, slope restrictions, buffer distances, soil pH, nutrient management plan requirements and the tracking of quantities of exceptional quality biosolids distributed or marketed” (VDH, 1995).
  Although VDH bears the principle responsibility over biosolids with the state, a number of other agencies including the Department of Environmental Quality, the Department of Conservation and Recreation, the Office of Wastewater Engineering, and the Office of Environmental Health are engaged in more technical aspects of the program (monitoring pollutant levels, testing soils, carrying out ancillary permitting programs, etc). State law also creates quasi-governmental agencies such as the Biosolids Use Regulations Advisory Council and the Biosolids Working Group to advise state government on public issues and incorporate the interests of major stake-holders within the regulatory process (12VAC5-585-270). 
To ensure compliance with state requirements, the Biosolids Use Regulations establishes a multistage siting, permitting, and review process:

To begin the permitting process, the contractor submits an application package to VDH for a given county. The application package includes detailed maps showing the proposed application sites, soil information, buffer zones, slopes, agronomic practices, and analytical information on the proposed source of biosolids. The sites are inspected by VDH personnel to determine if they meet the program requirements and to verify buffer zones. The data for the biosolids source is evaluated for compliance with the regulations and the source is inspected as well. 

The county is then notified and a public meeting is held. If there are comments by any locality, VDH will not issue the permit until the locality and the contractor have resolved the comments. If all issues are resolved, a 5 year permit is issued to the contractor. Other sources of biosolids and additional fields may be added to the permit at a later date if the biosolids source and the additional fields meet the regulatory requirements. The locality is notified of the change in the permit. The permit reissuance process, 5 years after the original issuance, also requires notification of the locality and a public meeting. 

Biosolids contractors are required to submit monthly and annual reports of site specific activities identifying agronomic rates utilized and total quantities applied to each land application site. The producers of biosolids are required to conduct routine testing depending on the amount of biosolids produced and their contractors submit the results of that testing to VDH with their reports. This data is reviewed for compliance with the regulations. (VDH, Regulatory Program, n.d.)

State officials estimate that, as a consequence of these actions, the “typical pollutant levels found in biosolids land applied in Virginia are approximately one tenth of the maximum standards levels established by the Federal EPA 503 Regulations” (Division of Wastewater Engineering 2004, p. 14). Indeed, biosolids land applied in suburban areas such as Chesterfield County, often meet Exceptional Quality, Class A standards for trace elements (Evanylo and Ross, 1997) 

Critics of the state program deny that any credit belongs to the VDH.  The fact that Virginia regulations are stricter than EPA standards is unimpressive given the outdated nature of those requirements. Lower pollutant rates in treated sewage can be traced to improved technology and industry pretreatment programs rather than state enforcement.  To the contrary, detractors claim, the Virginia biosolids program has been characterized by lax permitting standards, unresponsiveness to citizen concerns, and failed oversight. 

The difficulties begin with the permitting process itself and the distinctions that are drawn between original and modified permits. Biosolids contractors requesting an original permit must perform significant up-front work, putting together a substantial application package and attending public meetings to address resident concerns. Once the first permit is granted, however, it is relatively easy to add additional parcels within the same county through a modified permit (12VAC5-585-200). Modified permits do not require the same degree of local input and can only be reviewed at the end of five years. Relatively small original grants can expand quickly with little public involvement. In Campbell County, for example, the amount of permitted land has increased from 130 acres in 2005 to more than 3,100 acres by the end of 2006 (Laurell Memorandum, 11/8/06)
Moreover, the state has failed to staff the biosolids program adequately. In 2005, VDH maintained only three full-time officials and one part-time inspector devoted to the administration of the biosolids progam (JLARC 2005, 31). With this limited staff, VDH has chosen to prioritize permit issuance at the expense of other aspects of the program, especially monitoring: 

VDH is currently unable to ensure that biosolids applications are conducted according to the established management practices and site-specific requirements…VDH staff conduct few routine inspections simply to check if permit requirements are being met. For example, in 2004, more than 1,100 total land applications occurred, but inspections were performed on only 19 of these applications. The lack of inspection presence in the field puts VDH in a reactive position concerning any issues that arise (JLARC 2005, v).

The lack of oversight has triggered complaints even among biosolids contractors operating within the state. “It is interesting to note that with regard to the State’s biosolids program, the regulated community itself has been maintaining that the staffing of the State agency regulating it should be increased” to bolster “public confidence in the biosolids program” (JLARC 2005, 78).

Although VDH responds quickly to complaints regarding suspected violations, usually by sending an inspector to the site, rarely does significant follow-up take place (VDH Complaint Listing, 2003-2006). As a consequence, the department is viewed by residents and local governments as dismissive of their concerns (Institute for Environmental Negotiation 1997). This seeming indifference is increasingly interpreted as evidence that VDH is less concerned with protecting rural residents than enabling municipalities and biosolids contractors to find cheap dumping sites. State Senator Steve Newman (R-Lynchburg), for example, has claimed that VDH seems to be “working in favor of a certain company or a certain substance” against the public interest (Reilly, 2007). Based on this perception, Newman introduced legislation in the 2007 General Assembly to transfer permitting and inspection duties from VDH to the Department of Environmental Quality (DEQ), which is better staffed and perceived as more dedicated to the protection of public health and the environment.

 Despite these criticisms, the General Assembly has taken steps to protect the current regulatory schema by expressly preempting local control over land application. Although VDH regulations require a public comment period before the issuance of permits, county governments are prohibited from acting upon public concerns to ban the spreading of sludge within their jurisdictions (Vining 2002, 45). Nevertheless, county ordinances regulating specific aspects of biosolids application and storage have grown in popularity during the past decade (Evanylo 1999b). 

County Ordinances


Local biosolids ordinances in Virginia have generally been issued in response to citizen complaints after some “triggering event” such as a fish kill (Loudoun County), spills (New Kent County), suspected water degradation (Charlotte County), or the “overpowering noxious smells” resulting from improperly stabilized sludge (King George County, Louisa County, Northumberland County) (Institute for Environmental Negotiation 1997, 22-24). In some cases, local ordinances have sought to diffuse public concerns by requiring stricter monitoring, limiting transportation and storage of biosolids within the county, or requiring specialized training for farmers seeking to use sludge fertilizers (Vining 2002, 45). Because these ordinances pose little threat to the larger biosolids program—and indeed, when enacted can increase public support for application (Institute for Environmental Negotiation 1997, 24)—they have not faced legal challenge.  

More restrictive county ordinances, on the other hand, have been struck down in state and federal court. Within a Dillon Rule state, “a local government may not ‘forbid what the legislature has expressly licensed, authorized or required.” In Blanton v. Amelia County (2001), the Virginia Supreme Court applied this principle to conclude that localities could not use police powers to justify bans on biosolids application (Slaughter 2003, 3). In 2003, a Federal District Court invalidated an Appomattox County zoning ordinance that required county approval before biosolid permits could be obtained. Appomattox farmers sued the County, claiming that the zoning restrictions effectively banned application. District Court Judge Norman K. Moon sided with the plaintiffs, concluding that the Board of Supervisors had overstepped its regulatory authority. Under Virginia law, Moon wrote, “counties have no authority to regulate biosolids beyond their powers to conduct testing and monitoring”: 

This conclusion is not effected by VDH regulations which only observe that any application for a Biosolids Use Permit must comply with ‘local government zoning and applicable ordinances.’ 12 VAC 5-585-620.  This statement is merely an acknowledgment that permit holders must comply with previously existing zoning regulations. That is, a permit holder cannot land-apply biosolids in areas zoned for non-agricultural uses. It is no different than acknowledging that the holder of a permit to operate a stationary air pollution source under Va. Code Ann. §§ 10.1-1300 et seq., cannot use that permit to construct a power plant in the center of a residential neighborhood.” (O’Brien v. Appomattox County, Virginia 2003, p. 15)

The implications of O’Brien are far-reaching. Not only did the decision reinforce restrictions on local power, but it in effect conferred a property right to apply biosolids to any resident whose land was zoned agricultural and met VDH permitting standards.  

In the wake of O’Brien, VDH has endorsed the creation of local monitoring programs to be subsidized from fees collected by the state from biosolids application. By 2006, nineteen counties had installed local monitors in accordance with state law, making them eligible for reimbursement (Virginia Biosolids Council, n.d.) Few monitors work full time. Because of the seasonal and sporadic nature of the site inspections, most counties combine biosolids oversight with ongoing responsibilities such as building code enforcement, animal control, landfill supervision or secretarial and administrative functions (JLARC 2005, 64). Scheduling conflicts created by these multiple tasks mean that the investigations recommended by the EPA, and required by state law is rarely completed. Although state regulations promise reimbursement for “reasonable” monitoring expenses (12VAC5-585-50), local monitors neglect site inspections because they believe that state regulations are sufficient to protect public safety or because they do not trust the state to reimburse the county for its efforts ( JLARC 2005, 64). 

Although local monitors have the authority to halt an application “for reasons such as bad weather or noxious odors,” they do not have authority to impose fines for violations (JLARC 2005, 63). They are therefore usually relegated to reporting environmental damage to county lands rather than working proactively to prevent it. In sum, none of the existing biosolids programs—federal, state, or local—provide the routine monitoring which all experts agree is necessary to the safe land-application of sewage sludge. A monitor thus finds himself in the unenviable position of trying to meet community demands for oversight while having little power to enforce state law.  

In sum, none of the existing biosolids programs —federal, state or local—provide the routine monitoring of land application which all experts agree is necessary to minimize risks to public health and the environment.  The continuing application of sludge despite these problems has generated a radical response from local citizens groups and environmental activists. As a consequence, local Virginia governments find an already difficult political situation exacerbated by the need to appear responsive to public concerns without the legal authority to effect real change.
Anti-Sludge Politics in Campbell County, Virginia

Biosolids became salient in Campbell County in April 2004 when the Board of Supervisors was notified that Virginia-based biosolids contractor, Nutri-Blend, Inc. had received VDH permits to spread sludge on two 125 acre tracts within the county. Although opposed to the introduction of biosolids, the Board was uncertain how to proceed. At public meetings during 2004 and 2005, members of the Board expressed support for a restrictive local ordinance but fearful of becoming entangled in the type of litigation that had proved expensive and fruitless in neighboring counties, declined to follow up. Local and regional monitoring ordinances consistent with the O’Brien ruling were temporarily shelved out of concern that they would create the “misconception [among residents] that the County had more authority [over biosolids regulation] than it did” (Laurell, Biosolids Timeline). 
Faced with limited alternatives, county officials adopted a strategy designed to postpone the initial application of sludge until state officials could be convinced to intervene and grant local governments more discretion. At each stage of the permitting process, the County would request more time, more testing, and greater public involvement to slow down the r process.  This basic outlines of this strategy are apparent in the demands made by Campbell County Administrator David Laurell in early correspondence with VDH. 

 Campbell County is requesting a second public informational meeting for these two applications to be conducted at a place and time convenient to the public, no less than 90-days from the date of this letter.  The previous meeting was advertised once, 7-days in advance, for a place that could not accommodate the size of the audience attending the meeting (Brookneal Public Library) and at a time (5:30 PM) that was not convenient.  You may recall that nearly 100 residents showed up for the meeting scheduled in a room that could only hold 30 people… An additional meeting should be conducted on or after July 20, 2004 to accommodate appropriate public comment….
Regarding any future applications, Campbell County requests that no less than 90-days notice be provided between the time of the first public advertisement and the public informational meeting.  For permits pending approva.l Campbell County requests that proof of financial responsibility from the biosolids applicator be provided, along with a copy of the application, to the locality no less than 30-days prior to the first advertisement for the public informational meeting.  Campbell County requests that following the permit issuance and prior to application of biosolids on a specific piece of property that the biosolids applicator be required to conduct a third-party testing of the property….  (Laurell Correspondence, 4/19/2004)    

Although VDH granted the original permit over county objections in 2005, Laurell has used similar tactics to delay proposed modifications, requesting public hearings when new parcels of land are dded to the permit, and challenging the suitability of parcels already approved (e.g. Laurell Correspondence, 12/11/06). In December 2006, for example, the county’s Erosion and Sediment Control officer accompanied representatives of VDH and Nutri-Blend on an investigation of 21 county tracts scheduled to receive sludge, suggesting additional restrictions—including the removal of entire fields, in some cases—on fourteen of them (Laurell Correspondence, 12/19/06).  Most recently, with the transfer of biosolids authority to DEQ, Laurell requested a temporary moratorium from VDH on all permitting activity within the county, pending the issuance of new rules (Laurell Correspondence 1/24/2007)

The county’s strategy has proven successful in the short term. Although the number of acres within the county permitted to receive biosolids has increased to more than 3,100 acres, application of sludge has yet to begin (Watson 2006, B3). Furthermore, the county has achieved partial victories regarding site location. Some properties originally scheduled for land application were removed from consideration at the Board’s request or were voluntarily pulled out of the permitting process by owners (Laurell, Biosolids Timeline).
  

 In the respite granted by these maneuvers, the county has repeatedly petitioned state officials for more local authority over siting decisions (Laurell Memorandum, 11/8/06).  At a regional VDH hearing in 2004, Laurell pressed for new language in the Biosolids Use Regulations that would recognize localities’ traditional control over zoning issues:

Campbell County is asking that the following language be added to section 460(D) of the regulations to clarify the section’s intended purpose and expressly give localities the authority to have siting authority over land application. ‘No permit shall be issued for the land application of biosolids unless the proposed site is approved by the local governing body to be in conformance with existing local land use zoning and planning ordinances….” (Laurell Speech 8/19/2004)

The proposal was rejected.  

Failing to make headway with regulatory officials, the county turned to the General Assembly. Area representatives have responded to local pleas for assistance with a variety of legislative proposals, including one offered by Campbell representative Kathy Byron that authorized the local zoning authority rejected by VDH. Most of these bills, including Byron’s, have failed to gain traction in Richmond because of the opposition by urban and agricultural interests. Importantly, the only land-application proposal to be successful—Newman’s bill transferring power to the DEQ—merely shuffles authority between state institutions rather than giving localities more input.    

Frustration with state-level indifference has sparked a renewed public interest in local restrictive ordinances.  An aggressive local anti-sludge group, Citizens Against Toxic Sludge (CATS) has focused it attention on the pursuit of an anti-sludge bill. Led by resident Jennifer England, CATS has organized a well-choreographed petition campaign in favor of an ordinance that has kept the biosolids issue in the pages of local newpapers and garnered over 1,300 signatures (Watson 2007b, C1). 
CATS collaborated on the writing of this ordinance with left-leaning Community Environment Legal Defense Fund (CELDF), a Pennsylvania-based environmental law firm. CELDF advises with CATS on a pro-bono basis and has promoted within the group a belief in the corporate domination of state and federal policy. In a recent CELDF-sponsored “Democracy School,” for example, CATS members were given lessons on the “hidden history” of the United States:

Tom Linzey, co-founder and executive director of [CELDF] told the group of 12 that everyone is taught the white-washed version of American democracy and most believe the governments works for them. ‘I was always raised to think that the American Revolution was breaking away from the king,’ he said. ‘It was much more than about England and the king. It was about the power of corporations” (Watson 2007c).

The county’s strategy of petitioning the General Assembly is destined to fail, according to CELDF because the legislature is dominated by corporate interests:

It is recognized that a small number of waste management corporations control the vast majority of sludge hauling and land application and that corporate concentration enables those corporations to define waste management practices at the State and County level to the detriment of municipal communities…(CELDF Ordinance)

Only when “the people’ reject the “illegitimate law[s]” passed in the interests of sludge haulers will meaningful change occur, according to Linzey (Watson 2007c). 

The local ordinance drafted by CELDF is therefore less of an attempt to regulate sludge than an act of protest against corporate power. Specifically, the ordinance doesn’t prohibit sludge, but rather, hauling and application of sludge by corporate actors. Linzey claims that this distinction would insulate it from challenge under O’Brien. Because the proposal is grounded in the state’s police power rather than land-use or regulatory law, “you move into a creative area where the pre-emptive laws don’t apply” (Watson, 2007a)
Many Campbell supervisors are not convinced. In recent testimony before the General Assembly, Board Chairman J.D. Puckett reiterated his belief that supervisors had no legal power to engage in biosolids regulation:

Finally, as I am sure you are aware, recent court rulings have effectively taken any control over the land application of biosolids out of the hands of local government. The courts have consistently ruled that the regulations promulgated by the state prevail in these matters. Since the regulations are so specific and provide no authority to localities, the courts continue to rule that land use ordinances are unenforceable. This issue raises significant concerns for those counties where growth is encroaching on agricultural areas. (Puckett, Testimony, 1/23/07)

Campbell County Attorney David Shreve also doubted the legality of the proposed ordinance, claiming that it conflicted with the “well settled principles of Virginia law and decided precedents” about state authority (Shreve Correspondence 1/8/07).  


Despite continuing legal doubts, the Board of Supervisors agreed to consider the ordinance if CATS could supply a supportive opinion from an attorney licensed to practice law in Virginia. Upon receipt of this opinion, the Board voted unanimously to adopt the proposal as the basis for a restrictive ordinance (Watson 2007b, C1). 


At this point it is unclear how much of the CATS proposal will actually stay in the final ordinance. According to coverage in the Lynchburg News and Advance, the “next step is for county officials to meet with [CELDF] lawyers and examine the ordinance line by line and take out what possibly could be challenged “(Watson 2007, C1). Meanwhile, Laurell continues to rely on a strategy of delay. “County officials are awaiting a public information meeting sponsored by the Virginia Department of Health, but that date hasn’t been set, Laurell said. ‘If VDH isn’t going to have their public information meeting for another month to six weeks, it gives the board some time…’” (Watson 2007b, C4).
Conclusions

This review of the biosolids land-application program in Virginia illustrates the difficulties of implementing environmental protection in the face of strong countervailing political and economic incentives. Under VDH, permits have been easy to get and easy to modify, despite opposition from the local communities which are located near application sites. The almost total absence of monitoring by federal, state and local officials exacerbates the risks posed by biosolids to public health and the environment. 


Local governments in Virginia are in a pitiable situation. Pressed by residents to take concrete steps that address community fears, they are without legal authority to act independently. Hemmed in by Dillon Rule precedent and a strong urban-agricultural coalition in the General Assembly, many counties have resorted to narrow local ordinances that deal with nuisance issues. Or, as in Campbell County, local governments may pursue a policy of delay to prevent the introduction of biosolids into their communities. Neither strategy offers a long-term solution to the problem of sludge application. 
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