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I.  INTRODUCTION 
 

 The United States Supreme Court has repeatedly and 
forthrightly declared that Asubjective purpose@Cwhat was in the 
hearts and minds of individual police officersCcan have no 
relevance to determining the reasonableness of a search or 
seizure under the Fourth Amendment.1 That an officer stops one 
motorist but not another because of racial animus is of no 
moment.2 That an officer stops and frisks a young man pri-
marily to assert Athe power image of the beat officer,@ rather 
than because of actual subjective suspicion of that young man's 
ongoing criminality, is likewise outside the ambit of the Fourth 
Amendment's concerns.3 In both instances, so long as there was 
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 1 See ANDREW E. TASLITZ & MARGARET L. PARIS, CONSTITUTIONAL CRIMINAL 

PROCEDURE 374-79, 441-45 (2d ed. 2003) (summarizing cases). 
 2 See id. at 441-45; Whren v. United States, 517 U.S. 806 (1996) (holding that 
alleged police racial animus is irrelevant, as is any other sort of subjective pretext, under 
the Fourth Amendment). 
 3 See Terry v. Ohio, 392 U.S. 1, 15 n.11 (1968). Terry was decided before the Court 
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objectively reasonable suspicion of criminality that could have 
justified these searches and seizures, what really motivated the 
officers conducting them does not matter.4 
 Yet the Court has equally made it clear that varying no-
tions of Aobjective purpose@ are at the heart of several central 
Fourth Amendment doctrines.5 Here I focus on one of those 

                                              
had flatly declared a Fourth Amendment inquiry into subjective pretext irrelevant in its 
1996 Whren decision. Nevertheless, the Terry Court spoke of, and rejected, an inquiry 
into the hearts and minds of police officers. Said the Court, 

 While the frequency with which Afrisking@ forms a part of field interrogation 
practice varies tremendously with the locale, the objective of the interrogation, 
and the particular officer, it cannot help but be a severely exacerbating factor in 
police-community tensions. This is particularly true in situations where the 
Astop and frisk@ of youths or minority group members is Amotivated by the 
officers' perceived need to maintain the power image of the beat officer, an aim 
sometimes accomplished by humiliating anyone who attempts to undermine po-
lice control of the streets.@ 

Terry, 392 U.S. at 15 n.11 (citations omitted) (emphasis added). However, continued the 
Court, this Awholesale harassment by certain elements of the police community, of which 
minority groups, particularly Negroes, frequently complain, will not be stopped by the 
exclusion of any evidence from any criminal trial.@ Id. at 14-15. Application of the 
exclusionary rule to stamp out ill police motives, concluded the Court, would be a Afutile 
protest against practices which it can never be used effectively to control.@ Id. at 15. Still, 
the Court seemed to recognize an obligation not to stamp out unacceptable police motives 
but to respond to the objectively-imposed humiliating messages that excessive stop-and-
frisk activity might impose. As the Court explained, Acourts still retain their traditional 
responsibility to guard against police conduct which is overbearing or harassing, or which 
trenches upon personal security without the objective evidentiary justification which the 
Constitution requires.@ Id. Using moralistic-sounding language recognizing the expressive 
power of the police and of the courts, the Court concluded: AWhen such conduct is iden-
tified, it must be condemned by the judiciary and its fruits must be excluded from evidence 
in criminal trials.@ Id. (emphasis added). 
 4 See TASLITZ & PARIS, supra note 1, at 441-45. 
 5 For example, Aadministrative@ or Aspecial needs@ searches and seizures can often be 
warrantless and suspicionless and are defined as those having a Aprogrammatic purpose@ 
other than criminal law enforcement. See, e.g., Andrew E. Taslitz, A Feminist Fourth 
Amendment?: Consent, Care, Privacy, and Social Meaning in Ferguson v. City of 
Charleston, 9 DUKE J. GENDER L. & POL'Y 1, 26-40, 62-77 (2002). This special needs cate-
gory embraces a wide range of search and seizure activity: from roadblocks and drug-test-
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doctrines: the good faith exception to the exclusionary rule. That 
exception declares that even unreasonable searches and 
seizures violative of the Fourth Amendment will not result in 
suppression of evidence if it was discovered in Aobjectively 
reasonable@ good faith reliance on a search warrant.6 A phrase 
like Agood faith@ implies in common and much legal usage, 
however, an entirely subjective, interior state of mind.7 What 
can it mean, therefore, to say that Agood faith@ must be 
determined Aobjectively,@ and why still use a phrase like Agood 
faith@ that ordinarily connotes greater moral culpability than 
simply unreasonable, that is, negligent, conduct? The Court's 
answers to these questions are vague and incomplete. Never-
theless, a close reading of the leading case law suggests that the 
Court's doctrine can best be understood as an effort to regulate 
the Aexpressive function@ of policing; that is, the ways in which 
police exercise of the power to search and seize sends powerful 
messages about human worth, fundamental political values, 
and the nature of American peoplehood.8 It is the actions of and 
messages sent by the police as an entity, rather than of any 
individual officer, with which the Court is most concerned. My 
central thesis is that the Court sees the exclusionary rule, at 

                                              
ing, to probationer home visits, records examination of pervasively regulated industries, 
border searches, inventory searches, administrative fire marshal warrants, and health 
and safety inspections. See TASLITZ & PARIS, supra note 1, at 361-402. 
 6 See TASLITZ & PARIS, supra note 1, at 547-48 (reviewing good faith exception's con-
tours); infra text accompanying notes 20-130 (elaborating on the exception in greater 
detail). 
 7 See infra text accompanying notes 42-44. 
 8 For more on this expressive function and its role in Fourth Amendment analysis, 
see generally Andrew E. Taslitz, Stories of Fourth Amendment Disrespect: From Elian to 
the Internment, 70 FORDHAM L. REV. 2257 (2002) [hereinafter Taslitz, Fourth Amendment 
Disrespect] (concerning racial profiling, immigration searches, flight-based reasonable 
suspicion, and immigration seizures); ANDREW E. TASLITZ, RECONSTRUCTING THE 

FOURTH AMENDMENT: A HISTORY OF SEARCH AND SEIZURE, 1789-1868 (2006) [hereinafter 
TASLITZ, RECONSTRUCTING THE FOURTH AMENDMENT] (arguing history supports seeing 
the Fourth Amendment as primarily regulating expressive political violence by the state). 
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least as it is understood in United States v. Leon,9 as partly 
serving the function of condemning the institutional moral 
culpability of the police.10 Where the police as an entity lack 
such moral culpabilityCa culpability gauged by the nature and 
intensity of the degrading messages that their conduct 
sendsCthey act in Agood faith@ and do not, therefore, merit the 
Apunishment@ of exclusion. All the Court's language of Adeter-
rence@ as the primary purpose of the exclusionary rule seems 
incomplete when judged in light of this aspect of the Leon 

                                              
 9 468 U.S. 897 (1984). 
 10 I am not using the term Amoral@ in some broad sense of whether a police 
department can be labeled Agood@ or Abad@ much like we might make a character 
assessment of a natural person. Rather, I am referring to political morality, those moral 
principles that our society expects to govern state actors' public behavior in our consti-
tutional scheme of government. See, e.g., Taslitz, Fourth Amendment Disrespect, supra 
note 8, at 2282-84 (reciting principles of political morality under the Fourth Amendment). 
The sort of moral principles enforced by the criminal law are not identical to principles of 
political morality because the criminal law reaches purely private actors' conduct in 
addition to that of the state. Yet both sorts of moral principles aim at regulating 
expressive conduct injurious to the public good rather than merely to private interests. 
See Andrew E. Taslitz, The Inadequacies of Civil Society: Law's Complementary Role in 
Regulating Harmful Speech, 1 MD. L. J. OF RACE, RELIGION, GENDER & CLASS 305, 320-
24, 330-35, 342-55 (2001) [hereinafter Taslitz, Civil Society] (comparing public versus 
private retributive principles of political morality). Furthermore, as will be explained 
shortly, the moral principles at work in corporate criminal liability and police suppression 
liability in the context of the good faith exception to the exclusionary rule are sufficiently 
similar that each might shed light on the other. Cf. STUART P. GREEN, LYING, CHEATING, 
AND STEALING: A MORAL THEORY OF WHITE COLLAR CRIME (2006) (arguing that white 
collar and corporate criminal liability can only be sensibly explained by the confluence of 
three factors in each case: a wrongful act, a harm, and breach of a moral principle specific 
to that area of criminality, such as the prohibitions on deception, cheating, coercion, ex-
ploitation, disloyalty, and promise-breaking). Sharon Davies has made an analogous 
argument to mine, though without specifying the precise factors that should help in 
proving good faith, nor analyzing the importance of entity over individual liability, nor 
making the corporate criminal liability analogy. See Sharon L. Davies, The Penalty of 
Exclusion: A Price or Sanction?, 73 S. CAL. L. REV. 1275 (2000) (arguing that the 
exclusionary rule is best understood as a Asanction@ designed to communicate messages of 
Awrongful@ police behavior rather than a Aprice@ imposed for engaging in inefficient 
conduct). 
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rationale. Furthermore, deterrence is best understood in this 
context as deterring morally condemnable police conduct.11 
Similar moral condemnation of an entity arises in a sister area 
of lawCcorporate criminal liabilityCand I will further argue 
here that an analogy to such liability sheds light on the Court's 
approach to good faith and suggests refinements to the latter 
doctrine. 
 Under one version of the justification for corporate criminal 
punishment, each corporation is unique, a distinct entity with 
its own personality. That personality and the accompanying 
existence of a corporate mens rea inhere in the corporation's 
policies, structure, and actions. Corporate character and mens 
rea are not fictions but social realities and are understood as 
such by the American people. When corporations act with 
indifference to human worth, they send a message inconsistent 
with equal human dignityCa message that can be nullified only 
by the special power of condemnation inherent in criminal 
punishment.12 My argument here is that the Court's concept of 
Agood faith@ articulated in Leon embraces a similar notion of the 
moral culpability of an entityCin this case, the policeCwhose ac-
tions can send degrading messages about human worth. 
Imposing criminal entity liability on society's primary enforcers 
of the criminal law (police departments) is, however, neither 
practical nor necessary. Instead, the Court sees the exclusionary 
rule as nearly as effective a way as criminal punishment for 
rejecting state messages of human degradation.13 
 Furthermore, for the Court, the necessary moral culpability 
must be assumed whenever the police engage in an uncon-
stitutional warrantless search and seizure. But when the police 
have gone to the trouble of seeking advance judicial review by 
obtaining a warrant, the Court reverses this presumption, 
assuming that an unconstitutionally-issued warrant reflects at 
most mere tort negligence by the police, thus not requiring the 

                                              
 11 See infra text accompanying notes 36-71. 
 12 See infra text accompanying notes 144-202. 
 13 See infra text accompanying notes 19-143. 
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criminal-law-like condemnatory punishment of the exclusionary 
rule. Such punishment, as with criminal punishment of 
corporations under a character-based theory of corporate 
liability, should, in this reading of the Court's view, be reserved 
only for instances of gross, that is, criminal, negligence, or for 
still more culpable mental states, such as recklessness, 
knowledge, and purpose. 
 The Court's re-conceiving of the exclusionary rule as a form 
of condemnatory punishment of unconstitutional police action is 
incomplete. The Court still pays lip service to deterrence as a 
goal of exclusion and certainly gives some version of deterrence 
weight. But the primary concern with the moral culpability of 
the police and the expressive function of their conduct, I will 
argue, is implicit in the Leon opinion and is not identical with 
traditional understanding of the deterrence goals. I will also 
argue that the Court's seeming attachment to multiple goals 
(despite its protestations of overriding commitment to the one of 
deterrence) and its confusing and half-hearted commitment to 
any single, clear rationale for the exclusionary rule lead to 
inconsistent doctrinal outcomes and vague opinions. I do not 
maintain, therefore, that the analogy between corporate 
criminal liability and the good faith exception is a perfect fit or 
that the concepts are identical. But I do suggest that the 
analogy is an enlightening one.14 
 In particular, courts, legislatures, and theorists wrestling 
with how to identify and rank degrees of corporate mens rea 
have come up with a list of very specific indicators of the cul-
pability of entities and very specific actions that these entities 
can take to protect themselves from liability. These indicators, it 
turns out, with slight modifications, are also good measures of 
the moral culpability of police departments for unconstitutional 
searches and seizures by individual officers.15 Happily, the 
corresponding suggestions for how police departments can avoid 
being found culpable in such circumstances show how a stricter 
adherence to the moral culpability model posited here will do a 

                                              
 14 See infra text accompanying notes 228-365. 
 15 See infra text accompanying notes 228-365. 
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better job at deterring police wrongdoing than does the current 
weaker, muddled version of the good faith exception. I am no fan 
of the good faith exception for a variety of reasons, including my 
belief that suppressing unconstitutionally seized evidence serves 
important expressive and other functions beyond simply 
punishing the police.16 Nevertheless, if the exception is to 
continue its life, as it undoubtedly will, an energetic 
commitment to an expressive, condemnatory model of police 
punishment via the exclusionary rule will do far more good than 
the feint-hearted version of the rule now embraced by the Court. 
 After this Part I introduction, this article will proceed in 
three primary parts: in Part II, first, an examination of aspects 
of Leon's rationale that highlight implicit emphases on moral 
culpability; second, in Part III, an overview of the law and 
theory of corporateCas opposed to individualCcriminal liability; 
and third, in Part IV, an explanation of how corporate liability 
sheds better light on the soundest meaning of the good faith 
exception to the exclusionary rule. Along the way, I will explore 
the significance of post-Leon decisions for my thesis. My 
analysis, if accepted by the Court, would lead to greater judicial 
intrusiveness into policing by creating stronger incentives for 
police departments to discourage Fourth Amendment violations 
by individual officers. On the other hand, the courts would leave 
police wide discretion in going about this task, and police 
compliance would give them a safe harbor for avoiding the 
shoals of the exclusionary rule. The greater intrusiveness aspect 
of these recommendations would likely lead this Court, I 
suspect, to shy away from fully embracing the implications of 
Leon's logic. Nevertheless, some state courts acting under their 
state constitutions might be more receptive to incentives-based 
institutional reform of police search and seizure practices, as 

                                              
 16 Cf. Katherine R. Kruse, Instituting Innocence Reform: Wisconsin's New Gover-
nance Experiment, 2006 WIS. L. REV. 645, 685-91 (explaining how a properly-applied 
exclusionary rule can prompt police in the area of eyewitness identification to make use 
of the latest scientific research in ways least prejudicial to criminal suspects); see infra 
text accompanying notes 356-61. 
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these courts have recently been concerned with other sorts of 
police practices.17 Furthermore, the safe harbor aspect of these 
proposals might garner enough political support for legislative 
action in some states and might even prove attractive enough to 
certain police departments to encourage self-reform and, where 
that has happened, advocacy on behalf of this modified good 
faith exception by local prosecutors might occur.18 At a 
minimum, the analysis here will, I hope, at least foster debates 
over the current good faith exception's wisdom in ways that will 
shed new light on that doctrine. That new light must, however, 
first be shone on Leon. 
 

II.  UNITED STATES V. LEON 
  

A.  The Majority Opinion 
 

 For my purposes, the precise facts of Leon do not matter. All 
parties there had effectively agreed for purposes of the appeal to 
the United States Supreme Court that that case involved a 
search of homes and cars, and a resulting seizure of drugs, pur-
suant to a warrant that was not based on probable cause. The 
Government's petition for certiorari presented this question: 
A[W]hether the Fourth Amendment exclusionary rule should be 
modified so as not to bar the admission of evidence seized in 
reasonable, good faith reliance on a search warrant that is 
subsequently held to be defective.@19 The Court answered this 
question in the affirmative, concluding that, Ain the Fourth 
Amendment context, the exclusionary rule can be modified 
somewhat without jeopardizing its ability to perform its 
intended functions.@20 
                                              
 17 See Kruse, supra note 16, at 685-91 (explaining analogous point); State v. Dubose, 
699 N.W.2d 582 (Wis. 2005) (using state constitution's due process clause to promote 
police institutional change concerning the risk of convicting the innocent). 
 18 Cf. Kruse, supra note 16, at 690-91, 696-718 (recounting factors that encourage 
law enforcement and other stakeholders to buy into institutional reform).  
 19 United States v. Leon, 468 U.S. 897, 905 (1984). 
 20 Id. 
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 The intended function that the Court claimed to be the 
primary one was that of deterring police violations of Fourth 
Amendment rights. This purpose was not to be pursued single-
mindedly, however, for the degree to which exclusion of relevant 
evidence fosters the benefit of reduced police misconduct must, 
said the Court, be weighed against the Asubstantial social costs 
exacted@ by an Aunbending application of the exclusionary 
sanction to enforce ideals of governmental rectitude@ that 
Aimpede unacceptably the truth-finding functions of judge and 
jury.@21 To let the guilty go free or to plea bargain for reduced 
sentences because of the defense's using the hammer of the 
suppression motion to enhance its defense bargaining power 
would, the Court concluded, generate Adisrespect for the law and 
administration of justice,@ at least where police transgressions 
were minor or were done in objectively reasonable good faith.22 
 ASubstantial and deliberate@ violations, the Court agreed, 
require a stiff sanction to deter police wrongdoing.23 But such 
deterrence is unlikely significantly to be advanced where the 
police have acted in objectively reasonable good faith pursuant 
to a warrant. A good faith exception to the exclusionary rule 
would, said the Court, also encourage police resort to warrants, 
while magistrates can be trusted to issue such warrants only 
when proper. Indeed, for this reason, the Court explained, it has 
                                              
 21 Id. at 907 (quoting United States v. Payner, 447 U.S. 727, 734 (1980)). 
 22 Id. at 907-08 (quoting in part Stone v. Powell, 428 U.S. 465, 491 (1976)). 
 23 Id. at 908-09. In retrospect, Leon's insistence on punishing Adeliberate@ violations 
seems odd given the Court's later unequivocal rejection of the relevance of inquiries into 
individual officers' subjective mental states for any Fourth Amendment purposes. See su-
pra text accompanying notes 1-4. Moreover, the Court's initial justification for its good 
faith approach in Leon is that good faith searches are not deliberate, therefore in no need 
of deterrence. But today, whether a violation is deliberate would not matter, so 
Adeliberate@ violations are not necessarily subject to the exclusionary sanction. That then 
begs the question, AWhat violations are still subject to the exclusionary sanction?@ While 
providing no overarching answer to this question, the Court's actions suggest the 
following response: Avery few.@ See, e.g., Margaret L. Paris & Andrew E. Taslitz, Catering 
to the Constable: The Court's Latest Fourth Amendment Cases Give the Nod to Police, 19 

A.B.A. SEC. CRIM. JUST., Fall 2004, at 5. 



 FILE:C:\WP51-76-2\TASLITZ.DTP                               Aug 08/03/07 Fri 3:13PM 
 
 
492 MISSISSIPPI LAW JOURNAL [Vol. 76 
 

always declared that the magistrate's judgment to issue a 
warrant is entitled to great deference.24 Magistrates can be 
administratively sanctioned adequately by intra-judicial branch 
methods in the rare cases where they go too far. Penalizing the 
police for the magistrates' improper performance of their duties 
makes no sense because AJudges and magistrates are not 
adjuncts to the law enforcement team; as neutral judicial offi-
cers, they have no stake in the outcome of particular criminal 
prosecutions.@25 
 Similarly, police who act in good faith could not have, and 
therefore will not in the future have, their behavior altered by 
suppression, unless exclusion makes them less willing to do 
their duty, an undesirable outcome. Quoting Michigan v. 
Tucker, the Court explained: 

AThe deterrent purpose of the exclusionary rule necessarily 
assumes that the police have engaged in willful, or at the very 
least negligent, conduct which has deprived the defendant of 
some right. By refusing to admit evidence gained as a result of 
such conduct, the courts hope to instill in those particular 
investigating officers, or in their future counterparts, a greater 
degree of care toward the rights of an accused. Where the 
official action was pursued in complete good faith, however, the 
deterrence rationale loses much of its force.@26 

                                              
 24 See Leon, 468 U.S. at 914; see also Illinois v. Gates, 462 U.S. 213, 236 (1983) (A[W]e 
have repeatedly said that after-the-fact scrutiny by courts of the sufficiency of an affidavit 
should not take the form of de novo review. A magistrate's determination of probable 
cause should be paid great deference by reviewing courts@ (internal quotations omitted).). 
 25 Leon, 468 U.S. at 917. Of course magistrates can be lay people, who are neither 
judges nor lawyers. See Shadwick v. City of Tampa, 407 U.S. 345, 347 (1972). They also 
face powerful political pressures to approve warrant applications, even in the face of 
questionable showings of probable cause. See, e.g., Taslitz, Fourth Amendment Disrespect, 
supra note 8, at 2293-98 (discussing the powerful political pressures that successfully 
prodded district court Judge Baer to reconsider his granting of a suppression motion). 
 26 Leon, 468 U.S. at 919 (quoting Michigan v. Tucker, 417 U.S. 433, 447 (1974)). 
Tucker was a Miranda-rule case rather than a Fourth Amendment one. Tucker held that, 
where the police acquire the name of a potential witness from a defendant in the course 
of obtaining a Miranda-violative statement, the testimony of that witness will not 
necessarily be excluded pursuant to the exclusionary rule, even though the defendant's 
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The Court concluded that this weakening of the deterrence 
rationale was particularly true where officers acted in objectively 
reasonable good faith reliance on a warrant. In such 
circumstances, APenalizing the officer for the magistrate's error, 
rather than his own, cannot logically contribute to the deterrence 
of Fourth Amendment violations.@27 Suppression of evidence 
obtained pursuant to a warrant should be ordered, therefore, 
Aonly in those unusual cases in which exclusion will further the 
purposes of the exclusionary rule.@28 
 The Court cataloged four examples of such Aunusual@ cases. 
Repeatedly, the Court declared that it Aeschew[ed] inquiries into 
the subjective beliefs of law enforcement officers,@29 warning that 
A`sending state and federal courts on an expedition into the 
minds of police officers would produce a grave and fruitless mis-
allocation of judicial resources.'@30 Its four major purportedly 
Aobjective@ examples of unreasonable police reliance included 
these: (1) where the magistrate has Awholly abandoned his 
judicial role,@ acting more like a police officer than a neutral 
member of the judiciary; (2) where the affiant's statements in 
obtaining the warrant were knowingly false or made in reckless 
disregard of the truth; (3) where the warrant was Aso lacking in 
indicia of probable cause as to render official belief in its 
existence entirely unreasonable@; and (4) where the warrant is so 
Afacially deficient@ in failing to particularize the places to be 
searched or the things to be seized that Athe executing officers 

                                              
statements themselves will be excluded. Tucker proved to be a harbinger of things to 
come, with more recent case law further dramatically narrowing the scope of the 
exclusionary rule in the Miranda context. See TASLITZ & PARIS, supra note 1, at 671-72 
(summarizing case law); ANDREW E. TASLITZ & MARGARET L. PARIS, CONSTITUTIONAL 

CRIMINAL PROCEDURE SECOND EDITION 2005 SUPPLEMENT 99-103 (2005) [hereinafter 
2005 SUPPLEMENT] (further summarizing still more recent precedent). 
 27 Leon, 468 U.S. at 921. 
 28 Id. at 918 (emphasis added).  
 29 Id. at 922-23 n.23. 
 30 Id. at 923 n.23 (quoting Massachusetts v. Painten, 398 U.S. 560, 565 (1968)). 
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cannot reasonably presume it to be valid.@31 
 Leon thus purported to embrace a concept of objectively 
reasonable good faith, and, at one point, in quoting the Tucker 
case, the Court momentarily sounded like ordinary tort negli-
gence by the police was sufficient to show unreasonable con-
duct.32 A careful reading of the portions of the majority opinion 
just summarized, viewed in light of additional language in that 
opinion, and seen in the context of the dissenting Justice's cri-
tiques and several of the Court's later holdings on the subject, 
demonstrate, however, that the Court in fact made far more 
culpable conductCat least at the level of gross or criminal 
negligenceCa pre-requisite to suppression pursuant to a war-
rant.33 
 Moreover, although the Court's rejection of subjective mental 
state inquires was incomplete, as I will explain shortly, yet it also 
emphasized a concept of moral culpability judged primarily at 
the level of the police department as an entity rather than at the 
level of the individual officer.34 I will address three major 
arguments here that the Court adopted a standard of culpability 
akin to at least criminal negligence while still being under the 
influence of some subjective culpability residue: first, its choice of 
the Agood faith@ moniker rather than simply one of negligence; 
second, its frequent use nevertheless of other, subjective 
terminology; and third, its articulation of a standard of 
reasonableness that sets a bar too high to constitute ordinary 
                                              
 31 See id. at 923-24, 926. In crafting these exceptions, the Court respectively cited Lo-
Ji Sales, Inc. v. New York, 442 U.S. 319 (1979) (magistrate accompanying police to search 
site to determine what material could be seized as obscene rendered the magistrate an 
Aadjunct law enforcement officer@); Franks v. Delaware, 438 U.S. 154 (1978) (placing the 
burden on the defendant to show that an otherwise apparently proper warrant should be 
invalidated because the statements in the supporting affidavit were knowingly false or 
made in reckless disregard of the truth); Brown v. Illinois, 422 U.S. 590, 610-11 (1975) 
(Powell, J., concurring in part) (noting importance of indicia of probable cause); Massa-
chusetts v. Sheppard, 468 U.S. 981, 988-91 (discussing facial deficiencies).  
 32 See supra text accompanying notes 26-27 (noting Tucker reference to exclusion's 
deterring Aat the very least negligent . . . conduct@). 
 33 See infra text accompanying notes 36-131 (supporting this proposition). 
 34 See infra text accompanying notes 62-71. 
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negligenceCindeed that is thoroughly inconsistent with mere 
ordinary tort negligence, which is, after all, likely what is re-
quired to find any substantive Fourth Amendment violation in 
the first place.35 
 
B.  Why Leon's AGood Faith@ Test Requires More Than Ordinary 

Tort Negligence 
  

1.  The Common Everyday and Legal Meanings 
of AGood Faith@ 

 

 If the standard the Leon Court adopted is one of ordinary tort 
negligence, then why does the Court label the test one of Agood 
faith?@ In ordinary usage, according to the Microsoft Encarta 
College Dictionary, Agood faith@ means Ahonesty of intention@ or 
an effort to fulfill an obligation, such as an Aeffort to fulfill . . . [a] 
contract.@36 These two related meanings imply both goodness of 
heart37 and faith or fidelity to an obligation.38 Obligations are, of 
course, owed to others, presupposing actions taken in rela-
tionships.39 Those others can, however, be individuals, 
organizations, or even nations, for we each, for example, owe 
fidelity to our spouses, our churches, and our government.40 To 
act in bad faith is a grievous moral wrong, involving either a de-
sire to breach important duties or a thoroughgoing indifference to 
them, revealing a hardness of heart.41 

                                              
 35 See AKHIL REED AMAR, THE CONSTITUTION AND CRIMINAL PROCEDURE: FIRST 

PRINCIPLES 32-40 (1997) [hereinafter AMAR, CRIMINAL PROCEDURE]. 
 36 MICROSOFT ENCARTA DICTIONARY 618 (2001) [hereinafter MICROSOFT]. 
 37 See, e.g., Wikipedia, the Free Encyclopedia, http://en.wikipedia.org/wiki/Good-faith 
(last visited June 28, 2006) (AGood faith . . . is the mental and moral state of honesty, con-
viction as to the truth or falsehood of a proposition or body of opinion, or as to the 
rectitude or depravity of a line of conduct, even if the conviction is objectively un-
founded.@). 
 38 See id. (noting that, in natural law, as in positive law, Agood faith@ helps to de-
termine the Adegree of right or obligation prevailing in the various forms of human 
engagements,@ being prescriptively Aan indispensable requirement . . . of acquiring 
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 In law, Agood faith@ can also connote subjective wrongdoing,42 yet 
                                              
dominion or freeing oneself from a burden@).  
 39 See id. (listing as examples of good faith only instances of relationships, generally 
ones of mutual obligation, with others).  
 40 Cf. GREEN, supra note 10, at 98-104 (defining Aloyalty@ as Abeing true or faithful to 
someone or somethingChaving a `persevering commitment to some associational object,'@ 
which may be an Aindividual, or group, or institution,@ or even Acauses or ideals@). Acting 
loyally and acting in good faith are not necessarily the same thing, for, at least in the 
view of some thinkers, loyal action assumes that the actor has a prima facie obligation to 
act in another's or a cause's best interests, Aeven when doing so would be against . . . [the 
actor's] own self-interest,@ id. at 99, arguably requiring a degree of self-sacrifice well 
beyond what good faith might require. Compare id. at 100-01 (articulating the idea of 
perseverance or self-sacrifice in the face of obstacles as central to loyalty) with 
MICROSOFT, supra note 36, at 618 (never mentioning Aself-sacrifice@ or Aperseverance@ in 
connection with Agood faith@). No extended examination of the conceptual differences 
between loyalty and good faith is, however, necessary. One who is disloyal cannot be said 
to be acting with Ahonest intention@ or with fidelity of obligation and thus cannot be 
acting in Agood faith.@ There is sufficient overlap between the concepts to make reference 
to one instructive in understanding the other. See Andrew E. Taslitz, Foreword: Loyalty 
and Criminal Justice, 49 HOWARD L. J. 405, 407-10 (2006) (offering more extended 
definition of Aloyalty@); cf. MICROSOFT, supra note 36, at 513 (including among its five 
alternative definitions of Afaith,@ ALoyalty, allegiance or loyalty to somebody or 
something@). 
 41 See MICROSOFT, supra note 36, at 102 (defining Abad faith@ as Ainsincerity, espe-
cially as evidenced by actions that do not accord with somebody's stated intentions.@); cf. 
OXFORD AMERICAN WRITER'S THESAURUS 324 (2004) (defining the opposite of faith as 
Amistrust; Disloyal to, be unfaithful to, be untrue to, betray, play someone false, break 
one's promise to, fail, let down; double-cross, deceive, cheat, stab in the back@). 
 42 See, e.g., Smith v. State, 13 N.E.2d 562 (Ind. 1938) (Agood faith,@ as used in statute 
under which a physician was prosecuted for unlawful sale of morphine, was properly de-
fined in a jury instruction as the honest intention that the person to whom narcotics were 
sold or administered was actually suffering from a physical condition suggesting that use 
of the narcotics might be in accord with good medical practice); NLRB v. Ins. Agents' Int'l 
Union, 361 U.S. 477, 485-88 (1960) (defining Agood faith bargaining@ for purposes of the 
National Labor Relations Act as being Abound to deal with each other in a serious 
attempt to resolve differences and reach a common ground,@ thus requiring Aa desire to 
reach agreement@ to Aencourage an attitude of settlement through give and take@ (empha-
sis added)); United States v. Manchester Farming P'ship, 315 F.3d 1176, 1180 (9th Cir. 
2003) (for purposes of awarding attorney's fees pursuant to the AHyde Amendment,@ the 
required showing of Abad faith@ meant Anot simply bad judgment or negligence, but rather 
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the phrase can be given a relatively more objective meaning as 
well, as where the U.C.C. speaks of a duty of Agood faith and fair 
dealing in the enforcement of a contract@ or the judiciary speaks 
of Ajudging in good faith.@43 In each instance, however, the notion 
of fidelity to an important obligation to some other person, entity, 

                                              
it implies the conscious doing of a wrong because of dishonest purpose or moral obliquity; 
. . . it contemplates a state of mind affirmatively operating with furtive design or ill 
will.@); J. KELLY STRADER, UNDERSTANDING WHITE COLLAR CRIME 228 (2002) (noting that 
a good faith, mistaken understanding of what the law requires, even if unreasonable, is 
generally a defense to tax fraud). 
 43 See U.C.C. ' 1-201 (A`Good Faith,' except as otherwise provided in Article 5, means 
honesty in fact and the observance of reasonable commercial standards of fair dealing@), ' 
5-102 (AIn this article, `Good faith' means honesty in fact in the conduct or transaction 
concerned.@); see generally STEVEN J. BURTON, JUDGING IN GOOD FAITH (1994) (analyzing 
what it means for a judge to act in good faith and why he or she is obligated to do so). I 
say a Amore@ objective meaning because the law often arguably creates both objective and 
subjective components to the concept of good faith. See, e.g., STRADER, supra note 42, at 
65 (noting mail fraud cannot be proven if the defendant acted in good faith, that is, Awith 
good will and without intent to harm,@ a seemingly entirely subjective test, yet further 
noting that in the context of claimed good faith reliance on the advice of counsel, such 
reliance must, in addition to being honest, include the client's full disclosure of material 
facts to the attorney, a debatably somewhat objective question), 91 (similar analysis of 
the meaning of good faith in the context of securities fraud); 26 C.F.R. ' 1.6664-4(b)(c) 
(2006) (An honest misunderstanding of the law is relevant to a good faith exception to ' 
662 tax penalties, but if the taxpayer claims that he relied on professional advice, such 
reliance Amay not be reasonable or in good faith if the taxpayer knew, or reasonably 
should have known, that the advisor lacked knowledge in the relevant aspects of Federal 
tax law.@ (emphasis added)). But see Automobile Suits Against Manufacturers Act, 15 
U.S.C. ' 1221 (defining Agood faith@ in a seemingly purely objective fashion as Athe duty of 
each party to any franchise . . . to act in a fair and equitable manner toward each other so 
as to guarantee the one party freedom from coercion, intimidation, or threats of coercion 
or intimidation from the other party.@); BLACK'S LAW DICTIONARY (8th ed. 2004) (defining 
Agood faith@ as a Astate of mind@ consisting of such subjective states as Ahonesty in belief 
or purpose@ or Aabsence of intent to defraud or to seek unconscionable advantages@ and 
objective states, specifically Aobservance of reasonable commercial standards of fair 
dealing in a given trade or business@ or both); United States v. Brown, 978 F.2d 585 (10th 
Cir. 1992) (a good faith showing to be released from a desegregation order requires 
showing a consistent pattern of lawful conduct). 
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or even to an idea is involved.44 Furthermore, if we do not always 
look to examine the relevant actor's heart, we do insist that he 
articulate good and sufficient reasons for his actions, reasons 
that only someone with good intentions and an abiding sense of 
concern about the duties he owes would have.45 Breaching a duty 

                                              
 44 The Restatement of Contracts puts the point this way: 

 The phrase Agood faith@ is used in a variety of contexts, and its meaning varies 
somewhat with the context. Good Faith performance or enforcement of a 
contract emphasizes faithfulness to an agreed common purpose and consistency 
with the justified expectations of the other party; it excludes a variety of types 
of conduct characterized as involving Abad faith@ because they violate 
community standards of decency, fairness or reasonableness. 

RESTATEMENT (SECOND) OF CONTRACTS ' 205 cmt. A (1979); see also Robert H. Jerry II, 
The Wrong Side of the Mountain: A Comment on Bad Faith's Unnatural History, 72 TEX. L. 
REV. 1317, 1336 (1994) (similar); BLACK'S LAW DICTIONARY, supra note 43 (including in 
one major definition of Agood faith@ as Afaithfulness to one's duty or obligation@). Similarly, 
in the insurance context, Abad faith@ on the part of an insurer often means Aany frivolous or 
unfounded refusal to pay proceeds of a policy; it is not necessary that such refusal be 
fraudulent.@ Wikipedia, supra note 37 (good faith is frequently applied to determine the 
Adegree of . . . obligation@); Dayton Heidelberg Distrib. Co. v. Vineyard Brands, Inc. 74 F. 
App'x 509 (2003) (describing franchisee's statutory duty of dealing with each other in good 
faith under Ohio law as acting Ain a fair and equitable manner toward each other so as to 
guarantee each party freedom from coercion or intimidation@); cf. AHARON BARAK, THE 

JUDGE IN A DEMOCRACY 65-66 (2006) (describing the mandate to act in objective good faith 
as a core Aprinciple of substantive democracy,@ reflecting A`society's fundamental concep-
tions about proper behavior between people,'@ even when acting in their own self-interest 
(quoting in part Roker v. Salomon, 55 (1) P.D. 199, 279)). Barak believes, however, that the 
principle of good faith is too low a baseline for public law because Athe public authority has 
a heavier duty than the one derived from the principle of good faith.@ Id. at 66. Neverthe-
less, his description of this baseline seems an apt guide for minimally acceptable police 
standards of behavior in the area of search and seizure, if not necessarily in other areas: 
APerson-to-person, one cannot behave like a wolf, but one is not required to be an angel. 
Person-to-person, one must act like a person.@ Roker, 55 (1) P.D. at 279. Barak concedes 
that the duty of good faith is not as widely recognized as a general minimal standard of be-
havior in the United States as in many other countries but that it is nevertheless recog-
nized in specific areas of American law. See BARAK, supra, at 65-66. 
 45 See, e.g., BURTON, supra note 43, (judging in good faith requires giving good 
reasons for actions). See generally STEVEN J. BURTON & ERIC G. ANDERSON, CON-
TRACTUAL GOOD FAITH: FORMATION, PERFORMANCE, BREACH, ENFORCEMENT (1995); 
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of objectively reasonable good faith thus implies far more than 
ordinary negligence, smacking of more moral culpability than 
merely accidental or mistaken conduct.46 

                                              
GOOD FAITH AND FAULT IN CONTRACT LAW (Jack Beatson and Daniel Friedman eds., 
1995); Robert S. Summers, The General Duty of Good FaithCIts Recognition and 
Conceptualization, 67 CORNELL L. REV. 810, 829-30 (1982). 
 46 See, e.g., Manchester Farming, 315 F.3d at 1181 (A`bad faith' is not simply bad 
judgment or negligence, but rather it implies the conscious doing of a wrong because of 
dishonest purpose or moral obliquity; it contemplates a state of mind affirmatively 
operating with furtive design or ill will.@); The Nw. Mut. Life Ins. Co. v. Babayan, 430 
F.3d 121, 137 n.6 (3d Cir. 2005) (To recover from an insurer for failure to pay a claim, a 
showing of Abad faith@ Aimports a dishonest purpose and means a breach of a known duty 
(i.e., good faith and fair dealing), through some motive of self-interest or ill will; mere 
negligence or bad judgment is not bad faith@). I recognize that the terms Agood faith@ and 
Abad faith@ are sufficiently protean that they cannot be assigned a single clear meaning in 
all contexts, and their meaning might indeed be ambiguous even in a single context. See, 
e.g., Black's Law Dictionary, supra note 43 (noting the elusive nature of the term Agood 
faith@); GOOD FAITH IN CONTRACT: CONCEPT AND CONTEXT 1, 3 (Reger Brownsword ed., 
1999) (AGood faith is an elusive idea, taking on different meanings as we move from one 
context to another. . . .@). Nor do I claim here to have offered anything approaching a 
comprehensive listing and analysis of the terms' meanings in every area of the law in 
which it arises. Nevertheless, the various examples used here should be sufficient to sup-
port the idea that in law and in everyday usage bad faith connotes more than simple tort 
negligence, requiring either some significantly more culpable failure of obligation to 
another, some consciousness of wrongdoing or both. 
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2.  The Court's Inability to Let Go of Language Smacking of the 

Moral Culpability Associated with Subjective Mental States 
 

 The Leon Court's commitment to a purely objective notion of 
good faith was, however, also a weak one, for the opinion is 
replete with references to subjective mental states.47 Thus, the 
Court praised the deterrent purpose of the exclusionary rule as 
one that Anecessarily assumes that the police have engaged in 
willful,@ or at least negligent, misconduct.48 Likewise, the Court 
noted that it has never questioned the need for the exclusionary 
rule where Aa Fourth Amendment violation has been substantial 
and deliberate.@49 Furthermore, the Court gave as one of its four 
primary examples of conduct that would not constitute good faith 
an affiant's knowingly making false statements to obtain a 
search warrant or doing so in reckless disregard of the truth, 
situations unquestionably requiring inquiry into the affiant's 
state of mind.50 The Court also considered it relevant to consider 
Awhether the warrant application had previously been rejected by 
another magistrate,@ an inquiry that arguably explores an 
individual officer's ill intentions in judge-shopping.51 Similarly, in 
a footnote, the Court cautioned that its approach was not meant 
to, and should not, Aencourage officers to pay less attention to 
what they are taught [about Fourth Amendment doctrine], as the 
requirement that the officer act in `good faith' is inconsistent 
with closing one's mind to the possibility of illegality.@52 
Language of Amind@ rather than Areason-giving@ smacks of 
inquiry into an officer's actual processes of thought. At a 
minimum, language sounding in subjective mental states 
suggests a concern with a level of moral culpability akin to, if not 
necessarily identical to, those states. 
                                              
 47 See United States v. Leon, 468 U.S. 897, 919, 907-08, 923-24 (1984). 
 48 Id. at 919.  
 49 Id. at 907-08. 
 50 Id. at 923-24. 
 51 Id. at 922 n.23. 
 52 Id. at 919 n.20. 
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3.  The Illogic of AUnreasonable Unreasonableness@ 
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 Even if we accept at face value the Court's assertion that its test 
is a purely objective one, however, its notion of unreasonable 
behavior still goes well beyond ordinary tort negligence. Justice 
Stevens recognized this in his dissent.53 Stevens noted that, 
under Illinois v. Gates,54 probable cause is itself a practical, 
common-sense decision whether there is but a fair probability of 
uncovering contraband or evidence of crime in a particular place. 
Additionally, a magistrate's determination of probable cause is 
entitled to Asubstantial deference.@55 Yet, in Leon itself, the Court 
conceded that there was no probable cause for the search. The 
magistrate had, therefore, by definition already acted so 
unreasonably that his probable cause determination was no lon-
ger entitled to substantial deference, Stevens maintained. But, 
explained Stevens, under the Leon majority's good faith rule such 
gross magistrate negligence, unquestionably violative of the 
Fourth Amendment's command that all searches be Areasonable,@ 
would still be insufficient to justify suppression. Suppression 
would follow only if this already extreme failure of the magistrate 
was so beyond the pale that no officer could miss it. Explained 
Stevens, Awhen probable cause is lacking, then by definition a 
reasonable person under the circumstances would not believe 
there is a fair likelihood that a search will produce evidence of a 
crime. Under such circumstances well-trained professionals must 
know they are violating the Constitution.@56 The Court's ap-
proachCwhich, in effect, encourages the police to seek a warrant 
even if they know the existence of probable cause is doubtfulCcan 
only lead to an increased number of constitutional violations. To 
require more, as does the majority, Stevens seems to be saying, is 
to require a sort of super-negligence by the police. But this sort of 
gross negligenceCabove and beyond simple tort negligenceCis 
precisely what the vast majority of jurisdictions require as the 
minimum for imposing criminal, rather than civil, liability.57 It is 

                                              
 53 468 U.S. at 960 (Stevens, J., dissenting). 
 54 Illinois v. Gates, 462 U.S. 213, 238 (1983). 
 55 Id. at 236. 
 56 Leon, 468 U.S. at 975. 
 57 See, e.g., MODEL PENAL CODE ' 2.02(2)(d) (defining criminal negligence as 
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a form of negligence revealing a character indifferent to the harm 
one's conduct imposes on others.58 For Stevens, this requirement 
of super-negligence was also inconsistent with the Framers' 
intentions. Thus, Stevens continued, 

 In short, the Framers of the Fourth Amendment were deeply 
suspicious of warrants; in their minds the paradigm of an 
abusive search was the execution of a warrant not based on 
probable cause. The fact that colonial officers had magisterial 
authorization for their conduct when they engaged in general 
searches surely did not make their conduct Areasonable.@ The 
Court's view that it is consistent with our Constitution to adopt 
a rule that it is presumptively reasonable to rely on a defective 
warrant is the product of constitutional amnesia.59 

 
The issuance of unparticularized warrants unsupported by 
adequate individualized suspicion was thus, for Stevens, the very 
core of the Framers' definition of an Aunreasonable@ search or 
seizure. To require more than this base level of unreasonableness 
is to render reliance on flawed warrants nearly Aautomatically 
appropriate,@ a position that the Framers, in Stevens' view, 
Awould have vehemently rejected.@60 
 Justice Brennan, joined by Justice Marshall, dissented 
separately,61 but relying largely on the very different grounds to 
which I now turn, namely, whether the exclusionary rule aims at 
affecting the individual officer, the police as an entity, the 
judiciary, some combination of these possibilities, or society as a 

                                              
involving a Agross deviation from the standard of care that a reasonable person would 
observe in the actor's situation@) (emphasis added). 
 58 See Andrew E. Taslitz, Willfully Blinded: On Date Rape and Self-Deception, 28 
HARV. J. LAW & GENDER 381 (2005) [hereinafter Taslitz, Willfully Blinded] (analyzing 
criminal negligence in date rape). 
 59 Leon, 468 U.S. at 972 (Stevens, J., dissenting). 
 60 Id. at 970-71. For a summary of the relevant history of the Fourth Amendment 
supportive of Stevens' vision that guaranteeing government action only upon 
individualized suspicion was a core purpose of the Amendment, see TASLITZ, RECON-
STRUCTING THE FOURTH AMENDMENT, supra note 8. 
 61 See Leon, 468 U.S. at 928 (Brennan, J., dissenting). 
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whole. 
 

C.  Institutional Obligations 

 
 

1.  Suppression Aims at the Police as an Entity 
 

 The Court majority saw the exclusionary rule and the good faith 
exception as operating at the level of the police as an institution 
rather than at the level of the individual officer. On the other 
hand, insisted the Court, it is only the police as an institution 
and not other, sometimes broader, institutions or entities, such 
as the judiciary or society as a whole, with which good faith is 
concerned.62 Moral culpability thus generally, though not 
exclusively, means the moral culpability of the police department 
rather than of the beat officer, his commander, or a supervising 
judge. 
 Thus the Court declared that it rejected Athe subjective good 
faith of individual officers@ in place of objective reasonableness 
because only the latter Aretains the value of the exclusionary rule 
as an incentive for the law enforcement profession as a whole@ to 
act in accord with the Fourth Amendment.63 The objective 
standard, the Court continued, Arequires officers to have 
reasonable knowledge of what the law prohibits.@64 The Court 
therefore praised Professor Jerold Israel's observation that the 
major value of the exclusionary rule as a deterrent is A`the 
impetus it has provided to police training programs that make 
officers aware of the limits imposed by the Fourth Amendment 
and emphasize the need to operate within these limits.'@65 An 
objective good faith exception preventing exclusion of evidence in 
                                              
 62 See infra text accompanying notes 63-80.  
 63 Leon, 468 U.S. at 915 n.13, 918-19 (majority opinion) (emphasis added).  
 64 Id. at 919 n.20. 
 65 Id. at 919 n.20 (quoting Jerold Israel, Criminal Procedure, the Burger Court, and 
the Legacy of the Warren Court, 75 MICH. L. REV. 1319, 1412-13 (1977)). The empirical 
data shows that, since Leon, Professor Israel's observation has continued to be borne out. 
See, e.g., SAMUEL WALKER, TAMING THE SYSTEM: THE CONTROL OF DISCRETION IN 

CRIMINAL JUSTICE, 1950-1990 (1993). 
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Aborderline cases,@ concluded the Court, will not undermine such 
Fourth Amendment educational programs, Awhich are now 
viewed as an important aspect of police professionalism,@ nor will 
it alter their tenor or encourage instructors to pay less attention 
to Fourth Amendment dictates.66 To the contrary, suggested the 
Court, encouraging high quality, effective educational programs 
designed by police departments to reach each and every officer 
may be a sine qua non of objectively reasonable behavior. Indeed, 
noted the Court, only the Areasonably well-trained offi-
cer@Cpresumably as defined by the high quality of these 
paradigm educational programsCcan be the standard for 
whether action is done in good faith.67 
 Elsewhere in its opinion the Court analogously emphasized the 
collective knowledge of the police rather than of individual offi-
cers. Explained the Court: 

 References to Aofficer@ throughout this opinion should not be 
read too narrowly. It is necessary to consider the objective rea-
sonableness, not only of the officers who eventually executed a 
warrant, but also of the officers who originally obtained it or 
who provided information material to the probable-cause 
determination. Nothing in our opinion suggests, for example, 
that an officer could obtain a warrant on the basis of a Abare 
bones@ affidavit and then rely on colleagues who are ignorant of 
the circumstances under which the warrant was obtained to 
conduct the search.68 

                                              
 66 Leon, 468 U.S. at 919 n.20. 
 67 See id. at 919 n.20. 
 68 Id. at 923 n.24. A number of well-known scholars have similarly emphasized the 
idea of entity liability for the police as central to giving the Fourth Amendment meaning. 
Professor Amar thus declares: 

 Strict entity liability in the twentieth century makes perfect sense as the sub-
stitute forCindeed, the exact equivalent ofCstrict officer liability in the eigh-
teenth century. The intervening years have brought us vastly increased bureau-
cratic density. The Framers' constables have become our police departments; 
their watchmen, our environmental protection agencies; and so on. The true 
locus of decisionmaking authority has shifted from the individual to the organi-
zation. The deterrence concept implicit in both the text and history of the 



 FILE:C:\WP51-76-2\TASLITZ.DTP                               Aug 08/03/07 Fri 3:13PM 
 
 
506 MISSISSIPPI LAW JOURNAL [Vol. 76 
 

 
 Importantly, however, the Court went to great pains to 
emphasize that it views the police as the only relevant institu-
tion, and the one whose ill conduct the exclusionary rule is 
designed to deter. Getting a warrant is presumptively the most 
that can be expected of a law-abiding officer, that act itself 
demonstrating compliance with the law. APenalizing the officer,@ 
explained the Court, for the magistrate's error rather than his 
own Acannot logically contribute to the deterrence of Fourth 
Amendment violations.@69 Magistrates can be trusted to do their 
job and, where they breach that trust, there are administrative 
remedies internal to the operation of the judiciary and 
professional incentives to improve future magisterial conduct.70 
Recourse for his misdeed lies elsewhere than the exclusionary 
rule.71 

                                              
amendment calls for placing (initial) liability at the level best suited to restrict-
ing government conduct to avoid future violations. For the Framers, that level 
was the constable; for us, the police department. 

AMAR, CRIMINAL PROCEDURE, supra note 35, at 41. 
 69 Leon, 468 U.S. at 921. 
 70 See id. at 917 n.18. 
 71 Id.  
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2.  The Dissenters 

 
 

a.  Brennan: The Exclusionary Rule Aims Jointly at the 
Institutions of the Police and the Judiciary 

 

 The dissenting Justices agreed that the constitutional rules 
governing suppression of evidence must ultimately aim at insti-
tutional more than individual behavior. However, the dissenters 
disagreed among themselves and with the majority over what 
institutions were of concern. Justice Brennan, joined by Justice 
Marshall, saw the very purpose of searches and seizures as being 
to obtain evidence admissible against a defendant at a criminal 
trial.72 Officers obtaining and judges admitting evidence thus 
work in tandem. Beyond this, the Fourth Amendment by its very 
terms, like all provisions of the Bill of Rights, Arestrains the 
power of the government as a whole; it does not specify only a 
particular agency and exempt all others. The judiciary is 
responsible, no less than the executive, for ensuring that 
constitutional rights are respected.@73 Justice Brennan therefore 
rejected the majority's distinction of the evidence-gathering func-
tion of the police from the evidence-admitting function of the 
judiciary. No such separation, argued Brennan, is justified by ei-
ther the language or history of the Amendment. AIt is difficult,@ 
Brennan argued, Ato give any meaning at all to the limitations 
imposed by the Amendment if they are read to proscribe only 
certain conduct by the police but to allow other agents of the 
same government to take advantage of evidence secured by the 
police in violation of its requirements.@74 Accordingly, Aby 
admitting unlawfully seized evidence, the judiciary becomes part 
of what is in fact a single governmental action.@75 
                                              
 72 Leon, 468 U.S. at 932-34 (Brennan, J., dissenting). 
 73 Id. at 932. 
 74 Id. at 933-34 
 75 Id. at 933. Yet, Brennan also stressed, even within the police department, the 
question of incentives must be judged at the entity, not the individual, level: 
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b.  Stevens: The Exclusionary Rule Aims at All of Society 

 

 Justice Stevens' dissent went still further, seeing the 
exclusionary rule as even more broadly impacting all of political 
society. Stevens thought the exclusionary rule preferable to civil 
liability against an individual officer, both because the latter 
would create excessive deterrence and because Ait avoids the 
obvious unfairness of subjecting the dedicated officer to the risk 
of monetary liability for a misstep while endeavoring to enforce 
the law.@76 To avoid such unfairness, maintained Stevens, it is 
A[s]ociety, rather than the individual officer,@ who Ashould accept 
the responsibility for inadequate training or supervision of 
officers engaged in hazardous police work.@77 But, Stevens further 
argued, there are more important reasons for society's paying the 
price for police errors than simply avoiding unfairness to the 
individual officer. Democratic theory and the political-moral 
principles defining America as a single nation required society-
wide acceptance of blame for an officer's unconstitutional mis-
behavior.78 Quoting Justice Burger's statement of two decades 
earlier at length, as I think is merited here as well, Justice 
Stevens elaborated on the relevance of democratic theory. Said 
Stevens, through embrace of the words of Chief Justice Burger: 
                                              

 If the overall educational effect of the exclusionary rule is considered, appli-
cation of the rule to even those situations in which individual officers have 
acted on the basis of a reasonable but mistaken belief that their conduct was 
authorized can still be expected to have a considerable long-term deterrent 
effect. If evidence is consistently excluded in these circumstances, police depart-
ments will surely be prompted to instruct their officers to devote greater care 
and attention to providing sufficient information to establish probable cause 
when applying for a warrant, and to review with some attention the form of the 
warrant that they have been issued, rather than automatically assuming that 
whatever document the magistrate has signed will necessarily comport with 
Fourth Amendment requirements. 

Id. at 955 (emphasis added). 
 76 Leon, 468 U.S. at 974 n.28 (Stevens, J., dissenting). Akhil Amar, no fan of the 
exclusionary rule, would add, however, that the current civil liability regime falls 
woefully short of the mark: 
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 In our century, however, judges for the first time have created wide zones of 
individual officer immunity for constitutional torts. Within these zones, the 
innocent citizen victim is in effect held liable and left to pay for the 
government's constitutional wrong. The Framers would have found the current 
remedial regime, in which a victim of constitutional tort can in many cases 
recover from neither the officer nor the government, a shocking violation of first 
principles, trumpeted in Marbury v. Madison, that for every right there must 
be a remedy. 

AMAR, CRIMINAL PROCEDURE, supra note 35, at 40-41.  
 77 Leon, 468 U.S. at 974 n.28. Again, in Amar's reading of history, this was also 
indeed analogous to the understanding of the Framers, who, he notes, additionally would 
have rejected at least any sort of subjective good faith defense to a damages award: 

 Eighteenth-century common law allowed suit against the officers personally, 
but everyone understood that the real party in interest was the government 
itself, which would typically be forced to indemnify officials who were merely 
carrying out government policy. (Without indemnification, who would agree to 
work for the government?) Thus, we have already seen the Maryland Farmer 
speaking of damage awards deriving from Athe public purse@Cno doubt a 
reference to the notorious fact that the English government had indemnified all 
the officials in the Wilkes affair, to the tune, it appears, of ,100,000. . . . 
Precisely because officials would be indemnified, it was not unfair to hold them 
strictly liable for constitutional torts, even if they acted in the good faith (but 
incorrect) belief that their behavior was fully constitutional. Recall, for exam-
ple, the Maryland Farmer's insistence on Aruinous damages whenever an officer 
had deviated from the rigid letter of the law@Cand recall further that heavy 
damages were assessed in the Wilkes affair, even though the officials there had 
followed an executive practice stretching back seventy years. 

AMAR, CRIMINAL PROCEDURE, supra note 35, at 40. Amar's contentions that liability was 
strict and that there were few serious obstacles to damage awards for valid claims have 
been vigorously contested. See Tracy Maclin, The Complexity of the Fourth Amendment: A 
Historical Review, 77 B.U.L. REV. 925 (1997); Tracey Maclin, The Central Meaning of the 
Fourth Amendment, 35 WM. & MARY L. REV. 197 (1993). Neither challenge takes away 
from his point that it was ultimately the government, rather than the individual officer, 
who was understood to be responsible for damages for constitutional violations. 
Governmental liability is not necessarily the same as societal responsibility C the latter 
being Stevens' emphasis C except to the extent that the government is viewed as one 
important practical representative of society, which it would be in a damages action (there 
is no other practical way to make Asociety@ pay a damages award). Outside the context of 
monetary damages or equitable relief, and in the context of the theory underlying the 
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AIt is the proud claim of a democratic society that the people are 
masters and all officials of the state are servants of the people. 
That being so, the ancient rule of respondeat superior furnishes 
us with a simple, direct and reasonable basis for refusing to 
admit evidence secured in violation of constitutional or 
statutory provisions. Since the policeman is society's servant, 
his acts in the execution of his duty are attributable to the 
master or employer. Society as a whole is thus responsible and 
society is `penalized' by refusing it the benefit of evidence 
secured by the illegal action. This satisfies me more than the 
other explanations because it seems to me that societyCin a 
country like oursCis involved in and is responsible for what is 
done in its name and by its agents. Unlike the Germans of the 
1930's and early `40's, we cannot say `it is all The Leader's 
doing. I am not responsible.' In a representative democracy we 
are responsible whether we like it or not. And so each of us is 
involved and each is in this sense responsible when a police 
officer breaks rules of law established for our common protec-
tion.@79 

 
 Although Stevens lost his argument against the good faith 
exception to the exclusionary rule, his calls for democratic vi-
carious responsibility for others' wrongful acts has much in 

                                              
Fourth Amendment, however, Stevens' broader emphasis on Asociety@ over the 
Agovernment@ may make sense if Asociety@ and Athe People@ are equated. See TASLITZ, 
RECONSTRUCTING THE FOURTH AMENDMENT, supra note 8, at 55-61 (arguing that both the 
beneficiaries of, and the ultimate responsible enforcers of, the Fourth Amendment, as well 
as those fundamentally bearing its burdens and enjoying its benefits, are Athe People@). As 
for Amar, he either sees the government as a whole or the People as the responsible 
partiesCwhich is a bit unclearCbut seems to side against the Leon majority's view that it is 
only police liability that matters (as distinct from other governmental entities), at least in 
the exclusionary rule context. Compare AMAR, CRIMINAL PROCEDURE, supra note 35, at 40-
41 (primarily emphasizing governmental responsibilityCthough seemingly willing to make 
the offending sub-entity, whether the police or the EPA, pay damage awards) with AKHIL 

REED AMAR, THE BILL OF RIGHTS: CREATION AND RECONSTRUCTION 64-77 (1998) (primarily 
emphasizing the central role of Athe People@ under much of the Bill of Rights generally and 
the Fourth Amendment specifically). 
 78 See Leon, 468 U.S. at 974 n.28. 
 79 Id. 
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common with the majority's reasoning. The differences among 
Stevens, his fellow dissenter Justice Brennan, and the majority 
are over what social institutions are to fall within the 
exclusionary rule's embrace. But all three approaches emphasize 
concepts of primarily institutional fidelity, moral responsibility, 
and vicarious liability. The commitment to an institutional level 
of thinking is not monolithic, as exemplified by the majority's 
definition of intentionally false affiant statements made to obtain 
a warrant as necessarily done in bad faith.80 Nevertheless, the 
primary focus is an institutional one. 
 

D.  Simultaneous and Post-Leon Developments 
 

 My major concern here is with the conceptual model implicit in 
Leon itself. Nevertheless, most of the few simultaneous and post-
Leon cases decided by the Court lend further precential support 
for this model, with one cryptic potential exception unlikely to 
have much countervailing impact on future cases. 

                                              
 80 See supra text accompanying notes 30-31. Justice Blackmun, it is worth briefly 
mentioning, joined the majority but also wrote a separate concurrence to issue this cau-
tion: 

 What must be stressed, however, is that any empirical judgment about the 
effect of the exclusionary rule in a particular class of cases necessarily is a 
provisional one. By their very nature, the assumptions on which we proceed 
today cannot be cast in stone. To the contrary, they now will be tested in the 
real world of state and federal law enforcement, and this Court will attend to 
the results. If it should emerge from experience that, contrary to our expec-
tations, the good-faith exception to the exclusionary rule results in a material 
change in police compliance with the Fourth Amendment, we shall have to 
reconsider what we have undertaken here. The logic of a decision that rests on 
untested predictions about police conduct demands no less. 

Leon, 468 U.S. at 928 (Blackmun, J., concurring). Blackmun is obviously not accepting 
Stevens' notion of society-wide responsibility for Fourth Amendment violations. But, 
though admittedly somewhat ambiguous, Blackmun's repeated emphasis seems to be on 
the future impact of the good faith exception on law enforcement as a whole, that is, as a 
distinct entity separate from the individual officers comprising it and from other parts of 
the government. 
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1.  Massachusetts v. Sheppard 

 

 Massachusetts v. Sheppard81 was decided the same day as Leon. 
There, a police detective drafted an affidavit in support of an 
application for an arrest warrant and a warrant to search 
Osborne Sheppard's home for specifically-described items, in-
cluding a homicide victim's clothing and a blunt instrument that 
might have been used in the killing. Because it was a Sunday 
(the courts were closed), police were only able to find a warrant 
form for controlled substances. The affiant explained to the judge 
at his home that the warrant might need changes. The judge 
found probable cause and told the detective that the necessary 
changes in the warrant form would be made. But the judge never 
altered the form to authorize seizure of anything other than 
controlled substances nor to incorporate the affidavit. The judge 
returned the warrant and affidavit to the detective, informing 
him that the warrant was sufficient in form and content to 
authorize the search requested. The ensuing search was limited 
to the items listed in the affidavit, and the resulting discovery of 
incriminating evidence led to Sheppard's conviction of first-
degree murder. 
 After a circuitous history leading to denial of Sheppard's 
suppression motion at the trial level but reversal of that ruling at 
the state appellate level, the case reached the United States 
Supreme Court limited to the question whether the officer's 
undisputed but mistaken belief that the warrant contained a 
valid, particular description, of the items to be seized was rea-
sonable. The Court held that it was. 
 AThe officers in this case took every step that could reasonably 
be expected of them,@82 the Court concluded. Although the 
warrant itself was ultimately facially defective, said the Court, 
that was because the detective had relied upon the judge's assur-
ance that Aeverything is all right.@83 A[W]e refuse,@ the Court 
                                              
 81 468 U.S. 981 (1984). 
 82 Id. at 989. 
 83 Id. at 990. 
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explained, Ato rule that an officer is required to disbelieve a judge 
who has just advised him, by word and by action, that the 
warrant he possesses authorizes him to conduct the search he 
has requested.@84 Although a warrant-executing officer who was 
not involved in the application process might have to read the 
warrant, an issue the Court did not then need to decide, the 
detective in Leon was involved in that process in a way that gave 
him good reason to believe that the warrant he had obtained 
granted the authority he had sought. 
 The warrant-issuing judge may, of course, have acted un-
reasonably, but the Court sharply compartmentalized the judi-
ciary and the police, refusing to hold the latter liable for the 
former's wrongs. Explained the Court: 

In sum, the police conduct in this case clearly was objectively 
reasonable and largely error-free. An error of constitutional 
dimensions may have been committed with respect to the 
issuance of the warrant, but it was the judge, not the police 
officers, who made the critical mistake. A[T]he exclusionary rule 
was adopted to deter unlawful searches by police, not to punish 
the errors of magistrates and judges.@ Suppressing evidence 
because the judge failed to make all the necessary clerical 
corrections despite his assurances that such changes would be 
made will not serve the deterrent function that the exclusionary 
rule was designed to achieve.85 

                                              
 84 Id. at 989-90. 
 85 Id. at 990-91 (alteration in original) (quoting in part Illinois v. Gates, 462 U.S. 213, 
263 (1983) (White, J., concurring)). 
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2.  Arizona v. Evans 

 

a.  The Majority Opinion 
 

 The Court similarly stressed the compartmentalization of the 
police from the judiciary in Arizona v. Evans.86 When an officer 
stopping Isaac Evans for driving the wrong way on a one-way 
street checked Evans' computer records, they mistakenly 
indicated that he was wanted on an arrest warrant. Unbe-
knownst to the officer, that warrant had previously been 
quashed. The procedure usually followed in Phoenix, Arizona, 
where these events took place, was that a justice court clerk 
would inform the warrant section of the Sheriff's Office when a 
judge had ordered a warrant quashed. The clerk would note in a 
file that the phone call to the Sheriff's office had been made, and 
the Office would then remove the warrant from its computer 
records. In Evan's case, however, no court clerk had apparently 
ever made that call. The officer stopping Evans thus believed 
that the arrest warrant was still valid, accordingly arresting 
Evans. While being handcuffed, Evans dropped a marijuana 
cigarette, prompting a search of his car and the discovery of a bag 
of marijuana under the passenger's seat. The trial judge's grant 
of Evan's motion to suppress, after his arrest for possession of 
marijuana, eventually brought the case before the United States 
Supreme Court, which found suppression to be in error under the 
Fourth Amendment. Once again, as in Sheppard, the Court saw 
the error as the judiciary's, not the police department's, and the 
latter could not be charged with the former's errors, nor could the 
judiciary's errors be the basis for an exclusionary remedy: 
                                              
 86 514 U.S. 1 (1995). Eight years before deciding Evans, the Court had also decided 
Illinois v. Krull, 480 U.S. 340 (1987). I do not address Krull in detail here, for it does less 
than the other cases that I discuss to illuminate the two issues of concern to me here: 
moral culpability and entity liability. Nevertheless, a brief summary of Krull may be 
worthwhile. 
 In Krull, the Court extended the good faith exception from reasonable reliance on an 
unconstitutional warrant to reasonable reliance on an unconstitutional statute. In doing 
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If court employees were responsible for the erroneous computer 
record, the exclusion of evidence at trial would not sufficiently 
deter future errors so as to warrant such a severe sanction. 
First, as we noted in Leon, the exclusionary rule was historically 
designed as a means of deterring police misconduct, not 
mistakes by court employees. Secondly, respondent [Evans] 
offers no evidence that court employees are inclined to ignore or 
subvert the Fourth amendment or that lawlessness among 

                                              
so, the Court tracked Leon's reasoning closely. Explained the Court, Alegislators, like 
judicial officers, are not the focus of the [exclusionary] rule.@ Id. at 350 (alteration in 
original). Accordingly, paraphrasing Leon, the Court declared: A`Penalizing the officer for 
the [legislature's] error, rather than his own, cannot logically contribute to the deterrence 
of Fourth Amendment violations.'@ Id. at 350 (alteration in original) (quoting Leon, 468 
U.S. at 921). The Court saw no reason to deter legislators, who would not be inclined to 
subvert their oaths to uphold the Constitution, are not part of the law enforcement team, 
deliberate in a less-harried fashion than the police, and are already adequately deterred 
by the fear of judicial review. However, explained the Court, an officer cannot reasonably 
rely on a statute passed under circumstances demonstrating that the Alegislature wholly 
abandoned its responsibility to enact constitutional laws,@ id. at 355, nor on statutory 
provisions Athat a reasonable officer should have known . . . [were] unconstitutional.@ Id. 
at 355 (alteration in original). Once again, the Court emphasized, Athe standard of 
reasonableness we adopt is an objective one; the standard does not turn on the subjective 
good faith of individual officers.@ Id. at 355. 
 Justice O'Connor, joined by Justices Brennan, Marshall, and Stevens, dissented, 
primarily on historical grounds: 

 Unlike the Court, I see a powerful historical basis for the exclusion of evidence 
gathered pursuant to a search authorized by an unconstitutional statute. Stat-
utes authorizing unreasonable searches were the core concern of the Framers of 
the Fourth Amendment. This Court has repeatedly noted that reaction against 
the ancient Act of Parliament authorizing indiscriminate general searches by 
writ of assistance was the moving force behind the Fourth Amendment. 

Id. at 362 (O'Connor, J., dissenting) (citations omitted). O'Connor also argued that 
experience and precedent showed that the legislature could not always be trusted, lacked a 
tradition like that of judicial independence, and lacked the particularized, fact-specific, 
non-political decisionmaking structure of the judiciary, there thus being still more reason 
to trust judges rather than legislators. At least concerning the historical analysis, Justice 
O'Connor likely had the better of the argument. See TASLITZ, RECONSTRUCTING THE 

FOURTH AMENDMENT, supra note 8. 
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these actors requires application of the extreme sanction of 
exclusion. 

 
 Finally, and most important, there is no basis for believing the 
application of the exclusionary rule in these circumstances will 
have a significant effect on court employees responsible for 
informing the police that a warrant has been quashed. Because 
court clerks are not adjuncts to the law enforcement team en-
gaged in the often competitive enterprise of ferreting out crime, 
they have no stake in the outcome of particular criminal prose-
cutions. The threat of exclusion of evidence could not be expected 
to deter such individuals from failing to inform police officials 
that a warrant had been quashed.87 
 

b.  Justice O'Connor's Concurrence 
 

 Justice O'Connor wrote a concurring opinion, joined by Justices 
Souter and Breyer.88 O'Connor emphasized that she saw the 
Court's opinion as limited to the narrow question whether the 
sort of error by a court employee now before the Court was one to 
which the exclusionary rule should apply. But O'Connor 
wondered whether there may have been another error, not 
considered by the Court, an error still focusing on unreasonable 
action by the police as an entity but concerning the relationship 
of the police to the judicial branch: 

[T]he Court does not hold that the court employee's mistake in 
this case was necessarily the only error that may have occurred 
and to which the exclusionary rule might apply. While the 
police were innocent of the court employee's mistake, they may 
or may not have acted reasonably in their reliance on the 
recordkeeping system itself. Surely it would not be reasonable 
for the police to rely, say, on a recordkeeping system, their own 
or some other agency's, that has no mechanism to ensure its 
accuracy over time and that routinely leads to false arrests, 
even years after the probable cause for any such arrest has 

                                              
 87 Evans, 514 U.S. at 14 (citations omitted).  
 88 Id. at 17 (O'Connor, J., concurring). 



 FILE:C:\WP51\76-2\TASLITZ.DTP                                Aug 08/03/07 Fri 3:13PM 
 
 
2006] EXPRESSIVE FOURTH AMENDMENT 517 
 

 

ceased to exist (if it ever existed). 
 This is saying nothing new. We have said the same with 
respect to other information sources police use, informants 
being an obvious example. . . . Certainly the reliability of 
recordkeeping systems deserves no less scrutiny than that of 
informants.89 

 
 

c.  Justice Souter's Concurrence 
 

 In a separate brief concurring opinion, Justice Souter, joined by 
Justice Breyer, while not generally questioning the wisdom of 
separating the police from other governmental entities for 
exclusionary rule purposes, did raise doubts about continued 
application of that separation in the context of computer error: 

To [Justice O'Connor's] concurrence, which I join as well, I add 
only that we do not answer another question that may reach us 
in due course, that is, how far, in dealing with fruits of 
computerized error, our very concept of deterrence by exclusion 
of evidence should extend to the government as a whole, not 
merely the police, on the ground that there would otherwise be 
no reasonable expectation of keeping the number of resulting 
false arrests within an acceptable minimum limit.90 

 
That question has not, however, yet reached the Court in Adue 
course,@ and Souter has not since Evans given any indication of 
pushing for a breach in the liability wall between the police and 
other governmental actors. 

                                              
 89 Id. 
 90 Id. at 18 (Souter, J., concurring) (alteration in original). 
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d.  Justice Stevens' Dissent 

 

 Justice Stevens, in dissent, rejected the wall notion entirely.91 
For Stevens, the Fourth Amendment protects the right of the 
police to be secure Aagainst all official searches and seizures that 
are unreasonable. The Amendment is a constraint on the power 
of the sovereign, not merely some of its agents.@92 Accordingly, 
A[t]he remedy for its violation imposes costs on that sovereign 
motivating it to train all of its personnel to avoid future 
violations.@93 Even accepting the inadvisable wall, however, 
concluded Stevens, the police needed deterring, for they do not 
and cannot operate in splendid isolation from other 
governmental actors. Police cannot simply trust the rest of gov-
ernment to act rightly. The police are obligated to investigate the 
competence of their sister state entities. In this case, said 
Stevens, 

 The Phoenix Police Department was part of the chain of 
information that resulted in respondent's unlawful, warrantless 
arrest. We should reasonably presume that law enforcement 
officials, who stand in the best position to monitor such errors 
as occurred here, can influence mundane communication proce-
dures in order to prevent those errors. That presumption 
comports with the notion that the exclusionary rule exists to 
deter future police misconduct systemically. The deterrent 
purpose extends to law enforcement as a whole, not merely to 
Athe arresting officer.@94 

 
Stevens further complained that the innocent citizen would 
suffer the indignity of arrest, handcuffing, and public search 
Asimply because some bureaucrat has failed to maintain an 
accurate computer data base.@95 Stevens further agreed that Leon 

                                              
 91 Id. (Stevens, J., dissenting). 
 92 Id. 
 93 Id. 
 94 Id. at 19-20 (emphasis added) (citation omitted). 
 95 Id. at 21. 
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did not even apply, for the officer believed he acted pursuant to 
what was in reality a non-existent warrant. Leon's logic does not 
apply to such warrantless arrests. 
 

e.  Justice Ginsburg's Dissent 
 

 Justice Ginsburg also authored a dissenting opinion, joined by 
Justice Stevens. Ginsburg would have dismissed the writ of 
certiorari on the grounds that the Court had incorrectly pre-
sumed that Arizona had rested its decision on federal grounds. 
Without greater clarity, concluded Ginsburg, the obligation 
affirmatively to demonstrate the Court's jurisdiction had not 
been satisfied. Ginsburg was particularly concerned about the 
Court's too easily finding jurisdiction because, she believed, 
computerization raised complex questions better initially re-
served to the states, acting as Alaboratories for testing solutions 
to novel legal problems.@96 
 Although the main thrust of Ginsburg's opinion was that the 
writ should have been dismissed and that computers pose unique 
dangers to constitutional rights, along the way she too challenged 
the wisdom of the wall between the police and the rest of the gov-
ernment, at least where computers are involved: 

 In this electronic age, particularly with respect to 
recordkeeping, court personnel and police officers are not neatly 
compartmentalized actors. Instead, they serve together to carry 
out the State's information-gathering objectives. Whether 
particular records are maintained by the police or the courts 
should not be dispositive where a single computer data base can 
answer all calls. Not only is it artificial to distinguish between 
court clerk and police clerk slips; in practice, it may be difficult 
to pinpoint whether one official, e.g., a court employer, or 
another, e.g., a police officer, caused the error to exist or to 
persist. Applying an exclusionary rule as the Arizona court did 
may well supply a powerful incentive to the State to promote 
the prompt updating of computer records. . . .The incentive to 

                                              
 96 Id. at 23 (Ginsburg, J., dissenting). 
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update promptly would be diminished if court-initiated records 
were exempt from the rule's sway.97 

 
 Ginsburg also cited with approval one party's argument that 
exclusion would encourage A`policymakers and systems 
managers'@ to monitor their systems and personnel, and further 
approved the trial court's statement that Athe mistake in Evans 
case was `perhaps the negligence of the Justice Court, or the 
negligence of the Sherriff's office. But it is still the negligence of 
the State.'@98 This last point, though ambiguous, might extend 
beyond the computer-reliance situation, suggesting the complete 
collapse of the police wall in all exclusionary rule analysis. In 
sum, none of the various opinions challenged the moral 
culpability precepts of Leon or its emphasis on entity liability. 
Indeed, the opinions generally supported these precepts. The 
only major dispute (except for Stevens' hint that the entire good 
faith exception should fall because it is based on flawed premises) 
was whether to treat the relevant entity as the police or the 
government as a whole (or at least some parts of the government 
other than the police). Stevens would have collapsed the wall 
entirely, while Ginsburg and Souter seemed willing to do so at 
least in the instance of computer-informed searches and seizures, 
and perhaps less clearly, in all cases whatsoever. Yet these three 
Justices have not thus far either had the opportunity, or been 
able, to build a majority for smashing the wall or even punching 
little holes in it. The Leon ruleCsubject to reservations arising 
from a recent case that I will next addressCremains supported by 
the tripod of: (1) distinct (2) police entity liability (3) turning on 
breach of fundamental principles of political morality. 

                                              
 97 Id. at 29. 
 98 Id. at 29 n.5 (quoting App. 51). 
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3.  Groh v. Ramirez 

 
 

a.  Groh's Holding 
 

 Groh v. Ramirez99 is the potential outlier. I address all the major 
issues in Groh here for several reasons. First, the initial 
impression left by Groh is that it is inconsistent with Leon's 
model of good faith. I want to counter that impression while also 
considering the implications of its nevertheless turning out to be 
correct. Second, the various opinions in Groh do not clearly parse 
out the remedial question from the substantive one. The two 
questions are indeed intertwined. In some sense this must 
always be so, for the more egregious the substantive violation, 
the less likely that it was made in good faith. Indeed, for 
violations of the particularity requirementCthe substantive 
question involved in GrohCthe Leon court had expressly declared 
the availability of the good faith exception to be contingent on the 
severity of the substantive mistake.100 Relatedly, if there is 
reason to believe that the substantive violation found in Groh 
would not today be recognized by the new Roberts' Court, then 
the remedial portion of the opinion might also carry less current 
precedential weight. Finally, the interchanges among the 
majority and dissenting Justices in Groh concerning both the 
substantive and remedial issues clarify in particular the meaning 
of the Amental state@ requirement inherent in the good faith test. 
 Groh involved a magistrate who signed a warrant form based 
upon an application particularly describing the items to be 
seized: Aany automatic firearms or parts of automatic weapons, 
destructive devices to include but not limited to grenades, 
grenade launchers, rocket launchers, and any and all receipts 
pertaining to the purchase or manufacture of automatic weapons 
or explosive devices or launchers.@101 The application was sup-
                                              
 99 540 U.S. 551 (2004). 
 100 See supra text accompanying notes 30-31. 
 101 Groh, 540 U.S. at 554. 
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ported by a detailed affidavit establishing probable cause, cause 
based upon the personal observations made by a concerned 
citizen. The unregistered possession of these items constituted a 
crime. 
 Unfortunately, the warrant itself contained no description 
whatsoever of the items to be seized, which had been so carefully 
catalogued in the application. Nor did the warrant incorporate 
the application by reference. Instead, it merely described the 
property to be searchedCthe ranch residence of Joseph 
RamirezCrepetitively and mistakenly listing that same location 
as the items to be seized. 
 Jeff Groh, a Special Agent for the Bureau of Alcohol, Tobacco, 
and Firearms, led a team of officers in conducting the search the 
next day. Groh maintained that he orally described the objects of 
the search to Mrs. Ramirez in person and later to Mr. Ramirez by 
telephone. Mrs. Ramirez insisted, however, that she was told 
only that Groh was searching for A`an explosive device in a 
box.'@102 But the officers did not find any illegal weapons or ex-
plosives. When they left, they for the first time gave Mrs. 
Ramirez a copy of the warrant but not of the sealed application. 
The next day, upon the request of the Ramirez's counsel, Groh 
faxed that attorney a copy of the page of the application listing 
the items to be seized. 
 The Ramirezes' subsequent civil suit against the agents included 
a Fourth Amendment claim, but the district court granted 
summary judgment in favor of all the defendants on all claims. 
The Court of Appeals, by contrast, found a Fourth Amendment 
violation because of the absence of a particular description in the 
warrant but also found that all the executing officers other than 
Groh were protected by qualified immunity. Under Leon,103 
according to the appellate court, Groh, as the search team leader, 
lost immunity for failing to read the warrant and satisfy himself 
that it was not defective. The court added that a search team 
leader is obligated to ensure that an accurate and complete copy 
of the warrant is available to be given to the person whose 

                                              
 102 Id. at 555 (citation omitted). 
 103 United States v. Leon, 468 U.S. 897 (1984). 
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property is being searched at the search's commencement. 
 

(i)  The Substantive Fourth Amendment 
Unreasonableness Claim 

 

 The United States Supreme Court affirmed the judgment of the 
Court of Appeals. The Court concluded that the warrant was 
Aplainly invalid@104 because of its violation of the Fourth 
Amendment's particularity requirement as to the things to be 
seized. The accurate description in the application did not cure 
the defect because the application was not incorporated into the 
warrant by reference. There was indeed no description at all in 
the warrant of what was to be seized, rendering the search 
effectively warrantless, thus presumptively unreasonable. 
 The Court was thus unpersuaded that Groh's oral description, 
combined with the magistrate's finding of probable cause and the 
actual limitation of the search to the items listed in the 
application, Awas functionally equivalent to a search authorized 
by a valid warrant.@105 The Court also rejected the argument that 
the presumption of unreasonableness should not apply where, as 
here, the goals of the particularity requirement, such as 
preventing general searches, the seizure of items not authorized, 
or the issuance of warrants based on dubious information, have 
been served by other means: A[U]nless the particular items 
described in the affidavit are also set forth in the warrant itself 
(or at least incorporated by reference, and the affidavit present at 
the search), there can be no written assurance that the Magis-
trate actually found probable cause to search for, and to seize, 
every item mentioned in the affidavit.@106 
 The Court distinguished this case from that of the magistrate in 
Sheppard,107 who had specifically advised the officers that he 
would and had corrected any constitutional defects in the 
                                              
 104 Groh, 540 U.S. at 557. 
 105 Id. at 558. 
 106 Id. at 560. 
 107 Massachusetts v. Sheppard, 468 U.S. 981 (1984). 
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warrant. Because no such magistrate assurances were present in 
Groh, concluded the Court, the error was fairly described as 
chargeable to the police rather than only to the magistrate. Yet, 
the Groh Court added: ANor would it have been reasonable for 
petitioner [Groh] to rely on a warrant that was so patently 
defective, even if the Magistrate was aware of the deficiency.@108 
 Furthermore, the Court maintained, the particularly re-
quirement does more than prevent general searches. It also 
A`assures the individual whose property is searched or seized of 
the lawful authority of the executing officer, his need to search, 
and the limits of his power to search,'@109 thus A`greatly reduc[ing] 
the perception of unlawful or intrusive police conduct.'@110 
 Cryptically, however, after making these unequivocal dec-
larations, the Court stated in a footnote that whether it would be 
reasonable to refuse a request to furnish a warrant at the outset 
of a search when, as here, the occupant of the premises was 
present and posed no threat to the officers Ais a question that this 
case does not present.@111 This statement was itself preceded in 
that same footnote by the assertion that Aneither the Fourth 
Amendment nor Rule 41 of the Federal Rules of Criminal 
Procedure requires the executing office to serve the warrant on 
the owner before commencing the search.@112 Yet, in a later 
footnote, the Court once again asserted that the AFourth 
Amendment's particularity requirement assures the subject of 
the search that a magistrate has duly authorized the officer to 
conduct a search of limited scope[,]@113 a substantive right 
breached when the officer fails even to glance at the warrant to 
detect a glaring defect. 
 As for Groh's assertion that his oral description gave sufficient 
notice to all relevant persons adequate to serve the goal of 

                                              
 108 Groh, 540 U.S. at 561 n.4. 
 109 Id. at 561 (quoting United States v. Chadwick, 433 U.S. 1 (1977), abro-
gated on other grounds, California v. Acevedo, 500 U.S. 565 (1991)). 
 110 Id. at 561-62 (quoting Illinois v. Gates, 462 U.S. 213, 236 (1983)). 
 111 Id. at 562 n.5. 
 112 Id. 
 113 Id. at 565 n.9. 
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enhancing the perceived legitimacy of the search, the Court 
simply noted that Mrs. Ramirez disagreed, asserting that she 
was told only that Groh sought A`an explosive device in a box,'' a 
description, the Court concluded, that was Alittle better than no 
guidance at all.@114 Because the matter came before the Court in 
the context of a motion for summary judgment, Mrs. Groh's ver-
sion of the facts, as that of the nonmovant, must, said the Court, 
be accepted as true and all inferences from it drawn in her favor. 
 

(ii)  Qualified Immunity 
 

 On the question whether, despite the constitutional violation of 
the particularity requirement, Groh was entitled to qualified 
immunity, the Court purported to apply the same test as in 
criminal cases: Leon's good faith exception to the exclusionary 
rule.115 According to the Court, the particularity requirement is 
set forth in express, clearly established constitutional language 
that any reasonably competent public official can understand. 
Furthermore, said the Court, because Groh himself prepared the 
flawed warrant, he could not claim that he reasonably relied on 
the magistrate's assurances, contrary to the situation in 
Sheppard.116 Even more importantly, the Court explained: 

In fact, the guidelines of petitioner's own department placed 
him on notice that he might be liable for executing a manifestly 
invalid warrant. An ATF directive in force at the time of this 
search warned: ASpecial agents are liable if they exceed their 
authority while executing a search warrant and must be sure 
that a search warrant is sufficient on its face even when issued 
by a magistrate.@ See also . . . ['] 3220.1(23)(b) (AIf any error or 
deficiency is discovered and there is a reasonable probability 
that it will invalidate the warrant, such warrant shall not be 

                                              
 114 Id. at 562-63. 
 115 Compare United States v. Leon, 468 U.S. 897 (1984) (articulating good 
faith exception) with Malley v. Briggs, 475 U.S. 335 (1986) (reciting the qualified im-
munity standard). 
 116 Massachusetts v. Sheppard, 468 U.S. 981 (1984). 
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executed. The search shall be postponed until a satisfactory 
warrant has been obtained.@)117 

 
Although the Court recognized that not every violation of an 
internal guideline vitiated qualified immunity, the Court Are-
fer[red] to the ATF Order only to underscore that petitioner 
should have known that he should not execute a patently defec-
tive warrant.@118 
 Finally, and once again cryptically, the Court addressed the 
Amens rea@ requirement for qualified immunity, and thus for the 
good faith exception: 

 Petitioner contends that the search in this case was the 
product, at worst, of a lack of due care, and that our case law re-
quires more than negligent behavior before depriving an official 
of qualified immunity. See Malley v. Briggs, 475 U.S. 335, 341 
. . . (1986). But as we observed in the companion case to 
Sheppard, Aa warrant may be so facially deficientCi.e., in failing 
to particularize the place to be searched or the things to be 
seizedCthat the executing officers cannot reasonably presume it 
to be valid.@ Leon, 468 U.S. at 923 . . . . This is such a case.119 

                                              
 117 Groh, 540 U.S. at 564. 
 118 Id. at 564 n.7. 
 119 Id. at 565. 
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b.  Simple or Super-Negligence? 

 

 This last passage is one reason that I have described Groh as an 
outlier. The Court never expressly explained why A[t]his is such a 
case,@ that is, a case failing Leon's good faith test. One way to 
read the quoted language is that the Court was agreeing that 
more than simple negligence is required; the Court's citation of 
Malley v. Briggs,120 which expressly took this position, supports 
this reading. If that is so, the Court necessarily concluded that 
Groh engaged in grossly negligent conduct. Yet Groh's efforts 
included solid investigation and careful drafting of the warrant 
application and supporting affidavit, with the error involved 
being one of mere Aproofreading,@ however much the Court might 
have preferred alternative terminology.121 This hardly seems like 
extreme negligence. 
 An alternative way to read the Court's language is that the 
Court in fact rejected Groh's position that loss of good faith or of 
qualified immunity required more than simple negligence. Under 
this view, ordinary tort negligence, or perhaps even less, would 
suffice to overcome a claim of good faith. That would surely be a 
departure from the Leon test as the Court originally articulated 
it. Justice Kennedy, with whom then-Chief Justice Rehnquist 
joined, in fact feared that that was precisely what the Court had 
done: 

 Our Court has stressed that Athe purpose of encouraging 
recourse to the warrant procedure@ can be served best by 
rejecting overly technical standards when courts review war-
rants . . . . We have also stressed that qualified immunity Apro-
vides ample protection to all but the plainly incompetent or 
those who knowingly violate the law.@ Malley, 475 U.S. at 341 
. . . . The Court's opinion is inconsistent with these principles. 

                                              
 120 475 U.S. 335 (1986). 
 121 See Groh v. Ramirez, 540 U.S. at 563 n.6 (insisting that the Court had 
not created a mere duty to Aproofread@ but rather Aa duty to ensure that the warrant 
conforms to constitutional requirements@). 
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Its analysis requires our Nation's police officers to concentrate 
more on the correctness of paper forms than substantive rights. 
The Court's new Aduty to ensure that the warrant conforms to 
constitutional requirements@ sounds laudable, . . . but would be 
more at home in a regime of strict liability than within the 
Aample room for mistaken judgments@ that our qualified immu-
nity jurisprudence traditionally provides.122 

 
 Justice Thomas, in his own dissent (joined in full by Justice 
Scalia and in part by Chief Justice Rehnquist), seemed to agree 
with Justice Kennedy that Leon required more than simple 
negligence but that the facts of Groh did not meet this 
threshold.123 Yet, if it is correct that the majority opinion adopted 
a mere negligence or an even lower Astrict liability@ standard, 
then the good faith exception to the exclusionary rule (in the 
criminal context) and qualified immunity (in the civil context) de 
facto cease to exist. Remember that state conduct violates the 
Fourth Amendment only if that conduct is Aunreasonable,@ a form 
of simple tort negligence.124 If good faith evaporates whenever 
ordinary negligence is shown, then good faith evaporates entirely 
and forever in all cases because every Fourth Amendment viola-
tion involves such negligence, in effect occurring in Abad faith.@ 
That cannot be what the majority intended, for it never 
suggested that it was overruling Leon. Moreover, the new 
Roberts Court seems unlikely to accept such an interpretation of 
Groh, for that Court (or at least four of its members, with a fifth, 
Justice Kennedy, somewhat ambivalent on the point) is at least 
intent on narrowing, rather than expanding, the scope of the 
exclusionary rule.125 Yet overturning Leon would have precisely 

                                              
 122 Id. at 566, 571 (Kennedy, J., dissenting). 
 123 Id. at 571, 579 (Thomas, J., dissenting) (AGiven the sheer number of 
warrants prepared and executed by officers each year, combined with the fact that these 
same officers also prepare detailed and sometimes somewhat comprehensive documents 
supporting the warrant applications, it is inevitable that officers acting reasonably and 
entirely in good faith will occasionally make such errors.@). 
 124 See supra text accompanying notes 34-35. 
 125 See Hudson v. Michigan, 126 S. Ct. 2159 (2006) (majority opinion re-
jecting application of the exclusionary rule to knock-and-announce violations and con-
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the opposite effect. 
 

c.  The Recent Weakening of Groh's Underpinnings 

 
 

(i)  The Significance of Notice 
 

 Moreover, whatever proposition Groh originally stood for, and 
though it is a precedent only a few years old, the conceptual 
underpinnings of the most anti-Leon or Leon-narrowing 
interpretation of Groh have recently been undermined. Despite 
the Groh Court's purported ambivalence on the point, its decision 
seemed to rest heavily on the presumption that the Ramirez's 
were entitled to prior notice of the limits on the officers' dis-
cretion by being presented with a copy of a particularized 
warrant.126 Yet, just this past term, the Court in United States v. 
Grubbs127 cited Groh unequivocally for the precisely opposite 
proposition: 

This argument [by the Ninth Circuit below] assumes that the 
executing officer must present the property owner with a copy 
of the warrant before conducting the search . . . . In fact, howev-
er, neither the Fourth Amendment nor Rule 41 of the Federal 
Rules of Criminal Procedure imposes such a requirement. See 
Groh v. Ramirez, 540 U.S. 551, 562, n.5 (2004). AThe absence of 
a constitutional requirement that the warrant be exhibited at 
the outset of the search, or indeed until the search has ended, is 
. . . evidence that the requirement of particular description does 
not protect an interest in monitoring searches.@ United States v. 
Stefonek, 179 F.3d 1030, 1034 (CA 7 1999) (citations omitted). 
The Constitution protects property owners not by giving them 

                                              
taining a blistering attack on any further expansion of the exclusionary rule); ANDREW E. 
TASLITZ ET AL., CONSTITUTIONAL CRIMINAL PROCEDURE SECOND EDITION 2006 

SUPPLEMENT 116-24 (2006) (summarizing and analyzing the Hudson decision and the 
differences among the various Justices' positions). 
 126 See supra text accompanying notes 109-13. 
 127 United States v. Grubbs, 126 S. Ct. 1494 (2006). In Grubbs, the Court 
approved use of Aanticipatory warrants.@ See id.  
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license to engage the police in a debate over the basis for the 
warrant, but by interposing, ex ante, the Adeliberate, impartial 
judgment of a judicial officer . . . between the citizen and the 
police,@ . . . and by providing, ex post, a right to suppress 
evidence improperly obtained and a cause of action for dam-
ages.128 

                                              
 128 Id. at 1501. 
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(ii)  Rejecting AHyper-technicalism@ 

 

 That leaves as the primary remaining basis for Groh the Court's 
conclusion that the warrant itself, not merely the affidavit and 
application, must be particularized to ensure that the magistrate 
in fact approved seizing all the items listed in these other docu-
ments. Yet, as Justice Thomas pointed out in his dissent in Groh, 
the Amore reasonable inference is that the Magistrate intended to 
authorize everything in the warrant application, as he signed the 
application and did not make any written adjustments to the ap-
plication or the warrant itself.@129 Groh was a 5-4 decision, with 
the majority consisting of Justices Stevens, O'Connor, Souter, 
Ginsburg, and Breyer. Justice O'Connor has since been replaced 
by Justice Alito, whose track record and jurisprudential 
philosophy make it far more likely that, facing similar issues in 
the future, he will reject the Groh majority's Ahyper-technicalism@ 
in favor of the four dissenting Justices' more flexible 
approaches.130 One of the dissenters, then-Chief Justice 
Rehnquist, has been replaced by Chief Justice John Roberts, who 
purportedly has a judicial philosophy quite similar to 
Rehnquist's.131 Two of the remaining dissenters, Justices Thomas 
and Scalia, have tended thus far to vote with Justice Alito and 
Chief Justice Roberts on criminal justice issues, particularly 
those involving the Fourth Amendment.132 The remaining Groh 
dissenter, Justice Kennedy, seemed firm in his opposition to any 
dilution in Leon's super-negligence standard.133 

                                              
 129 Groh v. Ramirez, 540 U.S. 551, 577 (2004) (Thomas, J., dissenting). 
 130 See, e.g., David D. Kirkpatrick, Alito Sworn In as Justice After Senate 
Gives Approval, N.Y. TIMES, Feb 1, 2006, at A21. 
 131 See, e.g., Sheryl Gay Stolberg & Elizabeth Bumiller, Senate Confirms 
Roberts as 17th Chief Justice, N.Y. TIMES, Sept. 30, 2005, at A1; Andrew E. Taslitz, 
Temporal Adversarialism, Criminal Justice, and the Rehnquist Court: the Sluggish Life of 
Political Factfinding, 94 GEO. L. J. 1589, 1620-21 nn.194-95 (2006). 
 132 The state prevailed in four out of the five Fourth Amendment cases 
decided just this last term, the first in which both Justice Alito and Chief Justice Roberts 
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(iii)  Treating Good Faith and Qualified Immunity Differently 

 

                                              
sat on the Court for at least part of the term. One opinion was unanimous. See Brigham 
City v. Stuart, 126 S. Ct. 1493 (2006). Of the remaining three pro-state opinions, Chief 
Justice Roberts was consistently in the majority, as was Justice Alito in two of these 
cases, having taken no part in the decision of one of the cases. See Hudson v. Michigan, 
126 S. Ct. 2159 (2006); Samson v. California, 126 S. Ct. 2193 (2006); United States v. 
Grubbs, 126 S. Ct. 1494 (2006) (in which Alito did not participate). In the one pro-defen-
dant decision, Georgia v. Randolph, 126 S. Ct. 1515 (2006), Roberts authored a stinging 
dissenting opinion, while Alito again took no part in the decision. Roberts and Alito were 
also in the majority in a relevant First Amendment case, in which the Court held that 
that Amendment was not violated by the alleged demotion of a senior prosecutor for 
seeking a case's dismissal because a search was based on a warrant affidavit filled with 
lies, who also testified for the defense at the suppression motion. See Garcetti v. Ceballos, 
126 S. Ct. 1951 (2006); see also Alan Raphael, Bolstering the Confrontation Clause and 
Threatening the Exclusionary Rule, 8 SUP. CT. PREV. 454 (2006) (analyzing the Justices' 
votes and ideologies on criminal justice issues during the past term). 
 133 See supra text accompanying notes 108-10.  
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 Furthermore, although all the Justices in Groh said that the 
Leon good faith exception to the exclusionary rule in criminal 
cases and the qualified immunity doctrine in civil cases involved 
identical standards,134 there is reason to believe that the Court, if 
directly confronted with that question, may be willing to re-think 
that position, at least in deed if not in word. In the recent Michi-
gan v. Hudson135 case, the Court rejected suppression as a 
remedy in criminal cases for knock-and-announce violations. In 
doing so, the Court emphasized what it saw as the enormously 
expanded availability since the Ahey days@ of its exclusionary rule 
jurisprudence of civil suit remedies for Fourth Amendment 
violations.136 This expansion, concluded the Court, made the 
suppression remedy far less necessary than it had been decades 
ago, reasoning that could extend well beyond the knock-and-
announce situation. If civil remedies are now to be viewed as 
preferable to the exclusionary rule, that might at least logically 
support a greater willingness to find police actions outside the 
protective cloak of qualified civil immunity relative to finding 
them beyond the good faith exception's shield against criminal 
case suppression. Under this view, Groh, if seen as adopting a 
mere negligence test, could be understood as doing so only 
concerning qualified immunity questions, not Leon good faith 
exception questions. 

                                              
 134 Groh, 540 U.S. at 565 n.8. 
 135 126 S. Ct. 2159 (2006). 
 136 Id. at 2167. 
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(iv)  Limited to Its Facts 

 

 Groh also might easily be limited to its facts. Though not alone 
determinative, the Groh Court thought it an important factor 
that Groh's governmental employer, the ATF, had written 
policies mandating careful review by search team leaders of 
warrants to ensure their validity.137 This Groh had failed to do. In 
effect, he was doubly negligent, first in not reviewing and 
correcting the warrant, second in ignoring the notice given by his 
employer of this task's importance and the violation of its 
mandatory rules, rules that may reflect its institutional judg-
ment that the scope of its mission required particularly scrupu-
lous care in obtaining and executing valid warrants. 
 

d.  Groh's Current Significance 
 

 The bottom line concerning Groh's significance is a double-edged 
sword. On one side of the blade, it seems unlikely that the Court 
will view Groh as reducing the Leon super-negligence 
requirement. Nor is there likely anything about Groh that 
undercuts Leon's application to the police as an institution rather 
than simply applying to individual officersCan institution 
sharply separate from other governmental entities, such as the 
judiciary.138 
 On the other side of the blade, however, is the current Court's 
seeming growing hostility to the exclusionary rule.139 Although 
the standard proposed here and implicit in Leon's logic requires 
proof of super-negligence by the police if they are to lose the good 
faith exception's protection, I argue that such super-negligence 
can be proven fairly readily absent affirmative steps taken by the 
police to discourage future constitutional violations.140 Initially, 
                                              
 137 See Groh, 540 U.S. at 564 & n.7; supra text accompanying notes 117-18. 
 138 See supra text accompanying notes 36-137. 
 139 See supra text accompanying notes 130-35; TASLITZ ET AL., supra note 
125, at 116-24. 
 140 See infra Parts III-IV. More precisely, the state likely has the burden of 
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this approach might expand availability of the exclusionary 
remedy, an outcome counter to the tenor of the current Court's 
most recent opinions. However, over time, if police do take the 
affirmative steps that I suggest, they will have a Asafe harbor@ 
ensuring good faith protection.141 Furthermore, because these 
steps are flexible ones empowering the police to control avoidance 
of suppression by numerous means, my proposal may be less 
invasive of law enforcement choice of means for doing their job 
than might more precise rules of behavior governing conduct 
governed by the Fourth Amendment, a sort of incentives-based 
approach that, I have argued elsewhere in other contexts, the 
Court may find appealing.142 
 In any event, whether the Court ultimately accepts my proposal 
here or not, the proposal is nevertheless, I maintain, implicit in 
Leon's logic (if not necessarily its result) and, apart from Leon, is 
simply a good ideaCat least if the good faith exception is to be 
retained at all. If, as I think unlikely, Groh instead portends the 
good faith exception's death, then I will be happier still, though I 
hope this article might then still prove to be of some value in 
better understanding the exclusionary rule.143 

                                              
proving the absence of super-negligence once a violation of the Fourth Amendment has 
been shown. See 2005 SUPPLEMENT, supra note 26, at 569 (ALeon suggests that the 
burden of showing good faith is on the prosecutor.@) My position is that the state's burden 
should be hard to meet absent adequate evidence of police departmental efforts to pre-
vent Fourth Amendment violations. 
 141 Cf. Robert M. Mark, Structuring, Negotiating, & Implementing Strategic 
Alliances, 1151 PLI 1 Corp 111, 121 (July/August 2006) (illustrating the Asafe harbor@ 
concept). 
 142 See Andrew E. Taslitz, Temporal Adversarialism, Criminal Justice, and 
the Rehnquist Court: the Sluggish Life of Political Factfinding, 94 GEO. L.J. 1589 (2006). 
 143 See infra Part III (summarizing my reasons for opposition to the good 
faith exception but recognizing that some version of it is likely here to stay so long as the 
exclusionary rule itself survives). I want to emphasize that I see the approach that I sug-
gest here as consistent with Leon's express rationale and implicit logicCa logic of super-
negligence entity liability analogous to corporate criminal liability doctrine and 
theoryCnot with Leon's outcome or that of its progeny. In my view, the Court has been far 
too liberal in its application of Leon's logic, a point that I hope my corporate liability 
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E.  Taking Stock 

 

 This picture of Leon is of a Court purportedly committed to an 
objective standard yet seemingly inconsistently embracing sub-
jective tests of good faith as well. It is likewise a picture in which 
the objective aspects of the standard require a sort of super-
negligence, evincing a grave indifference to the value of 
constitutional rights to others' lives and to the polity as a whole. 
 Moreover, the Leon Court focused its sight more on the 
institutional aspects of police wrongdoing than the individual 
ones while ignoring neither. Furthermore, it saw the institution 
of the police as akin to a separate legal person, with a distinctive 
personality or character apart from that of the judiciary, from the 
rest of the Executive branch, and from more amorphous entities 
like the government, or even society, as a whole. 
 But the idea of distinctive institutional personalities responsible 
for individual wrongful acts of those in their employ where those 
acts are reflective of a broader organizational moral culpability 
involving reprehensible indifference to others' fate, ranging from 
gross negligence to the knowing or purposeful infliction of harm, 
is familiar to another area of the law: corporate criminal liability. 
It is, therefore, to a comparison to that sister area of 
jurisprudenceCand to the lessons it offers for the jurisprudence of 
search and seizureCto which I now turn. 

                                              
analogy will help to clarify. 
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III.  CORPORATE CRIMINAL LIABILITY 

  

A.  Corporate Personality 

 
 

1.  Character Morality 
 

 The most helpful justification for corporate criminal liability for 
my purposes here lay in a group of theories of criminal liability 
more generally that operate under the rubric of Acharacter 
morality.@ All variations of character morality hold that we 
should be punished for causing certain harms that stem from 
who we are rather than merely for what we do.144 Specifically, 
character moralities seek to condemn and deter evil character.145 
ACharacter@ is an enduring disposition to behave in particular 
ways in particular situations. A disposition consists of both 
thoughts and acts, so neither thoughts nor acts alone show an 
evil character. Both are required.146 Furthermore, most character 
moralities contain a strong expressive componentCa primary evil 
being actions expressing an indifference to the fundamental 
worth of each unique human being.147 As applied to criminal law, 
character moralities recognize that criminal law can deter evil 
acts, but deterrence alone cannot justify criminal punishment.148 
Civil liability, including civil administrative regulation, can often 
deter just as well.149 Criminal liability thus holds the particular 
power of societal condemnation of morally culpable acts reflective 
of evil character.150 
                                              
 144 See LAWRIE REZNEK, EVIL OR ILL: JUSTIFYING THE INSANITY DEFENSE 
12-13, 41-60 (1997). 
 145 See id. 
 146 See id. at 12-13, 42; Andrew E. Taslitz, Myself Alone: Individualizing 
Justice Through Psychological Character Evidence, 52 MD. L. REV. 1, 6-14 (1993). 
 147 See, e.g., Taslitz, Civil Society, supra note 10, at 313-42 (defending 
Acommunicative retributivism@ while responding to public harms as the defining justifica-
tion separating criminal from civil liability); Andrew E. Taslitz, Race and Two Concepts of 
the Emotions in Date Rape, 15 WIS. WOMEN'S L.J. 3 (2000) [hereinafter Taslitz, Date 
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2.  Unique Corporate Personality 

 

                                              
Rape] (applying this theory to date rape); Andrew E. Taslitz, Condemning the Racist 
Personality: Why the Critics of Hate Crimes Legislation Are Wrong, 40 B.C.L. REV. 739 
(1999) (applying this theory to hate crimes legislation). 
 148 Taslitz, Civil Society, supra note 10, at 342-73 (recognizing a role for pri-
vate, not public, retribution, along with deterrence, in tort law); Pamela Bucy, Corporate 
Ethos: A Standard for Imposing Corporate Criminal Liability, 75 MINN. L. REV. 1095, 
1115-19 (1991) (tort remedies can compensate corporate victims and administrative 
agency regulation can deter much corporate wrongdoing, but only corporate criminal lia-
bility imposes moral stigma while filling gaps in deterrence). 
 149 See id. at 313-42; Taslitz, Two Concepts, infra note 211, at 45-64. 
 150 See, e.g., See WILLIAM S. LAUFER, CORPORATE BODIES AND GUILTY 

MINDS: THE FAILURE OF CORPORATE CRIMINAL LIABILITY x-xi (2006) (arguing for punish-
ing corporate entities on a sliding scale based on reasonable attribution of blame); Taslitz, 
Civil Society, supra note 10 (articulating a theory of the condemnatory function of crimi-
nal law). But see V.S. Khanna, Should the Behavior of Top Management Matter?, 92 GEO. 
L. J. 1215, 1223-24 (2003) (arguing deterrence is the primary justification, if any, for 
corporate criminal liability) [hereinafter Khanna, Top Management]; Daniel R. Fischel & 
Alan O. Sykes, Corporate Crimes, 25 J. LEGAL STUD. 319, 323 (1996) (describing cor-
porations as mere Awebs of contractual relationships consisting of individuals who band 
together for their mutual economic benefit@). 
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 Many commentators on, and much of the law of, corporate 
criminal liability justifies its imposition instead on grounds of 
deterrence alone and views the corporation as little more than an 
aggregation of its individual members.151 The corporate Aperson@ 
is thus a fiction without an empirical reality. Notions of corporate 
moral culpability are therefore meaningless.152 
 But, as a newer generation of scholars and policymakers have 
increasingly come to recognize, this vision of the corporation is 
seriously flawed. There are Asocial facts@ with as real 
consequences for political culture as any physical, material 
facts.153 In the social world, corporate persons are real. They have 
an identity and a unique character separate and apart from that 
of their individual shareholders, directors, officers, and em-
ployees.154 
 Anecdotal evidence supports the public's vision of corporate 
character.155 For example, bids to purchase the ice cream manu-
                                              
 151 Professor John Hasnas made both points thus: 

 Corporations, like all businesses, are abstract entities. They have no mind in 
which to form intentions, no hearts in which to conceive a guilty will, and no 
bodies that can be imprisoned or corporeally punished in response to bad 
behavior. They have no actual existence apart from the human beings from 
which they are comprised. How then can corporations be subject to criminal 
punishment in contradistinction to (and often in addition) their individual 
members? How can there be corporate as opposed to individual criminal 
responsibility? 

JOHN HASNAS, TRAPPED: WHEN ACTING ETHICALLY IS AGAINST THE LAW 23 (2006).  
 152 See id. 
 153 See JOHN SEARLE, THE CONSTRUCTION OF SOCIAL REALITY (1997) 
(defining Asocial facts@).  
 154 See, e.g., PETER FRENCH, COLLECTIVE AND CORPORATE RESPONSIBILITY 
32 (1984) (A[C]orporations are not just organized crowds of people. . . . [T]hey have a 
metaphysical-logical identity that does not reduce to a mere sum of human members.@); 
CELIA WELLS, CORPORATIONS AND CRIMINAL RESPONSIBILITY 62 (2d ed. 2001) (AAny con-
sideration of corporate liability which ignores the complex process of social construction 
will be arid and unproductive.@); id. at 63-83 (summarizing arguments that corporations 
have a metaphysical, moral, and legal existence separate from the individuals comprising 
them). 
 155 See Lawrence Friedman, In Defense of Corporate Criminal Liability, 23 
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facturer Ben and Jerry's sparked protests in 1999. The protesters 
complained that the takeover would Adestroy the company's 
unique personality,@156 one protestor describing the politically 
progressive company as Aa living, breathing organism that is 
continually benefiting our planet and communities.@157 Job-
seekers likewise know that each corporation is unique some 
being seen as more Aflexible@ and Awelcoming@ to the personal 
needs of family, others more Astaid@ or even Acold.@158 Employees 
also often come to identify with a particular corporation's values 
and attitudes.159 Thus one commentator has described the dis-
tinct personalities of major oil companies: Texaco, Awith its 
selfishness and greed cultivat[ing] a reputation for meanness and 
                                              
HARV. J. L. & PUB. POL'Y 833, 847 (2000) (AAnecdotal evidence confirms that, unlike the 
inanimate matter of steel and glass office buildings, corporations have . . . a presence in 
the community . . . quite apart from that of its owners, managers, and employees.@). 
 156 William Lowther, US in a Stir Over Ice Cream Hippies, MAIL ON 

SUNDAY, Dec 19, 1999, available at 1999 WL 21947574. 
 157 Id.; see also Friedman, supra note 155, at 847 (discussing the Ben and 
Jerry's protests). 
 158 See Friedman, supra note 155, at 847. Friedman elaborates, noting 
these statements about Ben and Jerry's 

betray[ ] the public's perception that corporations are Aalive,@ and can act, 
through their agents, in specific ways. It reflects a truism that employment-
seekers in the corporate world know only too well: All corporations are not 
alike. Each corporation has its own culture, its own way of training employees, 
its own preferred practices. These aspects of corporate life have a cumulative 
weight, and the institutionalized relationships and practices of each corporation 
collectively denote a unique character. And so we tend to speak of corporations 
Aas `real' entities in ordinary language and in moral discourse . . . .@ 

Id. at 847 (quoting in part Eric Colvin, Corporate Personality and Criminal Liability, 6 
CRIM. L.F. 1, 24 (1995)). Social science research supports the impressions created by 
anecdote. See WELLS, supra note 154, at 40-62 (explaining how social psychological work 
on the attribution of moral responsibility demonstrates that individuals attribute such 
responsibility to corporations and not only individuals).  
 159 See, e.g., A. LARRY ELLIOTT & RICHARD J. SCHROTH, HOW COMPANIES 

LIE: WHY ENRON IS JUST THE TIP OF THE ICEBERG 111 (2002) (AInside the organizations, 
team leaders and loyal workers are inundated with motivational messages about the 
work they do and the progress of the corporation. They come to accept and believe what 
they hear and do what they are asked to do.@).  



 FILE:C:\WP51\76-2\TASLITZ.DTP                                Aug 08/03/07 Fri 3:13PM 
 
 
2006] EXPRESSIVE FOURTH AMENDMENT 541 
 

 

secrecy@;160 Mobil as Athe most sophisticated of American [oil 
companies] . . . much concerned with communications and 
image@;161 Exxon as Atranquil,@ operating in a Ararefied@ at-
mosphere Afull of rhetorics of global responsibilities@; and Shell as 
Alordly and sedate,@ with an Aobsessive introversion.@162 Social 
scientists have likewise traced the variety of corporate per-
sonalities, and middle managers have themselves in interviews 
overwhelmingly opined that unethical corporate behavior stems 
from unique corporate cultures.163 

                                              
 160 ANTHONY SAMPSON, THE SEVEN SISTERS 196-97 (1975). 
 161 Id. at 193. 
 162 Id. at 8, 191; see Bucy, supra note 148, at 1124-27 (summarizing these 
studies and interviews). 
 163 SAMPSON, supra note 160, at 11. 
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3.  Corporate Personality as Distinct from that of Its Individual 

Members 
 

 Individuals may have a say in corporate decisionmaking, but 
many contribute to but a small part of the decisionmaking 
process, unaware of its totality or its implications.164 Each indi-
vidual contributor may have very different reasons for supporting 
a particular action, while many may disagree with it entirely.165 
Furthermore, corporate culture, once established, itself tends to 
shape the social norms of the individual participants, shaping 
their behavior as much as being shaped by it.166 In these ways, 
among others, the corporation has an existence and behavioral 
propensities distinct from any individuals or their aggregation.167

 The law recognizes distinct corporate identity as well. 
Individuals come and go, yet the corporate person continues as a 
distinct and legally stable entity.168 Corporations have rights, 
most of which are not different in character from those granted 
individuals.169 Corporations can be defamed, their property 
stolen, their contracts wrongly broken.170 The law sees them as 
subject to injury and worthy of redress as well as capable of harm 
and subject to punishment.171 The overall popular and legal pic-
ture of the corporation is as a person capable of acting with inten-
tions and of modifying its actions once learning of the harmful 
consequences they may cause172Cthe two key pre-requisites, in 
the view of several commentators, for moral and criminal cul-
pability.173 

                                              
 164 As Professor Susanne M. Kim put it: 

 [I]n most instances, individual participants may contribute a small part to a 
collective decisionmaking process without necessarily being aware of the 
totality of that process. Certain individuals may be asked for their input on 
discrete, isolated issues without being informed of how the input will be in-
corporated into the bigger picture. As a result, none of them fully understand 
the larger implications of their singular contributions. It is not appropriate in 
such cases to pinpoint the final intent of the corporation on specific individuals 
who each played only a small role in forming the intentionality of the corpora-
tion . . . . 
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Susanna M. Kim, Characteristics of Soulless Persons: The Applicability of the Character 
Evidence Rule to Corporations, 2000 U. ILL. L. REV. 763, 790. 
 165 Virginia Held, Corporations Persons, and Responsibility, in SHAME, 
RESPONSIBILITY AND THE CORPORATION 159, 171-72 (Hugh Curtler ed., 1986) (A[I]t is 
much more believable to think that as a multitude of persons with varying amounts of 
power and influence contribute to a corporate decision, the outcome is plainly shaped in 
ways that produce corporate `intentions' quite different from those that entered into the 
process.@). Held offers as an example a situation in which the decision to move a corporate 
plant comes about, though not reflecting the true and varying intentions of any of the 
individual executives involved in the decision-making process. See id. at 171. 
 166 See Kim, supra note 164, at 791 (ATo the extent that human beings are 
involved in corporate actions, they act on behalf of the corporation, and within the 
parameters of the corporation's goals, policies, and preferences.@); Bucy, supra note 148, 
at 1127 (A[T]he formal and informal structure of a corporation can promote, or discourage, 
violations of the law . . . .@). 
 167 See WELLS, supra note 154, at 1-2, 63-83 (defending this independent 
entity liability theory of corporate personhood against more individualistic theories of 
corporate responsibility); Kim, supra note 152, at 806 (A[C]orporations can be held 
responsible, both legally and morally, for their intentions, actions, and character.@). 
 168 See Kim, supra note 164, at 786. 
 169 See William S. Laufer & Alan Strudler, Corporate Intentionality, Desert, 
and Variants of Vicarious Liability, 37 AM. CRIM. L. REV. 1285, 1293 (2000); BYRON L. 
SHERWIN, GOLEMS AMONG US: HOW A JEWISH LEGEND CAN HELP US NAVIGATE THE 

BIOTECH CENTURY 164-65 (2004) (arguing that corporations in practice have greater legal 
rights than natural persons). An important exception to the rule of corporate/natural 
person equality of rights is that corporations lack the protection of the Fifth Amendment 
privilege against self-incrimination. See TASLITZ & PARIS, supra note 1, at 719-21. Some 
commentators bemoan this near-equality of corporate and natural persons' rights. See 
LAWRENCE E. MITCHELL, CORPORATE IRRESPONSIBILITY: AMERICA'S NEWEST EXPORT 43-
48 (2001) (maintaining America has created corporate persons with the rights of individu-
als but not their moral conscience, a development so dangerous that it Athreaten[s] not 
just American society but world society@); SHERWIN, supra, at 185 (ARelieving corpora-
tions of the rights and privileges of natural persons, and limiting their influence over the 
government, would be important steps in placing corporations under effective oversight,@ 
though the author would nevertheless subject them to the same civil and criminal liabil-
ities facing natural persons). 
 170 See Laufer & Strudler, supra note 169, at 1293. 
 171 See id. at 1293 (noting corporate vulnerability to injury and entitlement 
to redress); HASNAS, supra note 151, at 23-29 (noting corporate exposure to criminal lia-
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 Perhaps the most relevant aspect of the law governing 
corporations from the perspective of expressive character mo-
rality is the judicial willingness to accord free speech rights to the 
corporate form.174 The judiciary recognizes that speech is 
Aindispensable to decision-making in a democracy, and this is no 
less true because the speech comes from a corporation rather 
than an individual.@175 Corporate citizens, like individual ones, 
are seen as having the capacity to express independent moral 
judgments in public discourse.176 Even opponents of the granting 
                                              
bility, though regretting it given the corporation's lack of a privilege against self-in-
crimination). 
 172 Says Professor Kim: 

 As a practical matter it is cognitively incongruous to maintain that the 
corporation is a fiction in light of everyday experience. We regularly observe 
and interact with corporations as entities. We read newspaper accounts of 
corporate mergers and acquisitions, follow lawsuits alleging corporate 
manufacturing of defective products, acknowledge corporate gifts to charities 
and good causes, and remit our monthly payments to utility companies. Our 
own experience tells us that corporations are not merely fictional creatures. To 
insist that they are denies the empirical reality of their existence. The more 
sound approach is to view the corporation as a real person with separate and 
independent rights and obligations rather than as an imaginary, artificial per-
son. 

Kim, supra note 164, at 786-87 (explaining why corporations should be held morally and 
criminally responsible for their wrongdoing). 
 173 Id. at 794 (ABecause a corporation has the capacity to be an intentional 
actor and to modify its actions after learning of unintended harmful consequences, it may 
be regarded as a morally responsible being.@). Professor Kim elaborates: 

 Corporations satisfy both the input and output conditions for moral responsibil-
ity. They make decisions, have rights and duties in law, carry on nonlegal rela-
tionships with other corporations and with human persons; in short, they 
participate in the whole spectrum of activities and relationships we associate 
with persons. Not only are corporations persons in a full-fledged moral sense, 
but [they] are essential elements of the moral world. 

Kim, supra note 164, at 794. 
 174 Friedman, supra note 155, at 848-52. 
 175 First Nat'l Bank of Boston v. Bellotti, 435 U.S. 765, 777 (1978) (internal 
citation omitted). 
 176 Friedman, supra note 155, at 849-51. 
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of free speech rights to corporations ground their opposition 
partly in a fear of the power of corporations to influence public 
discourse and to therefore shape public norms, including those 
norms embodied in the law.177 Corporate voices affect attitudes 
toward, and the content of, environmental regulation, campaign 
finance, religious freedoms, workplace safety, willingness to wage 
war, and a host of other political and legal concerns.178 Corporate 
expression affects Adiscussion and debate about a community's 
problems, fears, and hopes, including determinations about the 
conduct which should be deemed laudable, and that conduct 
which should be condemned.@179 
 A corporation is therefore recognized as having an identifiable 
persona separate from that of any individuals and capable of ex-
pressing independent judgments and attitudes Aentirely 
unrelated to the personal views of their owners, managers, and 
employees.@180 Consequently, corporations can express through 
autonomous actions their indifference to, or even intentional 
degradation of, human worth.181 This independent expressive ca-

                                              
 177 See, e.g., MEIR DAN-COHEN, RIGHTS, PERSONS, AND ORGANIZATIONS 179-
84 (1986) (protecting corporate speech alters the balance of expressive power in society, 
threatening to drown out alternative points of views); OWEN FISS, LIBERALISM DIVIDED 
15-16 (1996) (similar). 
 178 See generally ROBERT W. MCCHESNEY, THE PROBLEM OF THE MEDIA: 
U.S. COMMUNICATION POLITICS IN THE 21ST CENTURY (2004) (extended argument that 
corporate domination of the media distorts democratic policymaking in a wide range of 
areas); R. GEORGE WRIGHT, SELLING WORDS: FREE SPEECH IN A COMMERCIAL CULTURE 
(1997) (drawing on tobacco, internet, and other advertising examples to illustrate the 
corporate promotion of a hyper-commercial culture). 
 179 Friedman, supra note 155, at 851-52. Friedman also notes: ACorpora-
tions, like individual members of a community, participate in the process of creating and 
defining social norms, and in so doing distinguish themselves from those individuals.@ Id. 
at 852. 
 180 Id. at 852. 
 181 See supra text accompanying notes 144-50 (on expressive evils of 
criminal conduct); SHERWIN, supra note 169, at 164-83 (illustrating some ways in which 
corporate choices have sent degrading messages about human worth); see generally 
ELLIOT & SCHROTH, supra note 159 (explaining how current corporate governance and 



 FILE:C:\WP51-76-2\TASLITZ.DTP                               Aug 08/03/07 Fri 3:13PM 
 
 
546 MISSISSIPPI LAW JOURNAL [Vol. 76 
 

pacity, reflective of corporate choice and evil character, is what 
warrants corporate criminal liability.182 Such liability is designed 
to condemn the demeaning messages sent by morally 
inappropriate corporate action while working to achieve a form of 
corporate penance, redemption of evil character through 
contrition combined with strenuous efforts at positive personality 
change.183 As one law reformer has put it, corporate Acriminal lia-
bility `sends the message' that people matter more than profits 
and reaffirms the value of those who were sacrificed to `corporate 
greed.'@184 

                                              
other structures foster lies, inflicting widespread social harm to which corporations often 
seem indifferent); MITCHELL, supra note 169, at 43-48 (arguing maximization of stock 
price is pursued as the sole corporate goal, regardless of the impact on the worth of 
individual and collective lives). 
 182 Compare Bucy, supra note 148, at 1121-27 (maintaining that a 
corporation's Aethos@Cits Acharacteristic spirit or prevalent tone of sentiment@ is what 
justifies corporate criminal liability), with Kim, supra note 164, at 779-808 (arguing that 
corporations have unique characters and that evidence of such character should some-
times be admissible at criminal trials as relevant to moral and legal culpability). 
 183 See Friedman, supra note 155, at 855; see KIM SCHLEGEL, JUST DESERTS 

FOR CORPORATE CRIMINALS (1990) (arguing that the condemnatory, retributive purposes 
of the criminal law primarily justify corporate criminal liability while also promoting 
deterrence and reform). 
 184 Friedman, supra note 155, at 855 (quoting in part Dan M. Kahan, Social 
Meaning and the Economic Analysis of Crime, 27 J. LEGAL STUD. 609, 618-19 (1998) 
(footnotes omitted)). 
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B.  Proof Problems 

 
 

1.  Corporate Ethos 
 

 Even if this sounds nice in theory, how can it be put into 
practice? After all, if a corporation has an existence independent 
of the individuals that compose it, how can we show that an 
individual action was done as the agent of a morally culpable 
corporation rather than as a rogue action of the individual 
himself, not attributable to the organization at all? Peter French 
began developing an answer to this question in his idea of a 
Acorporate internal decision structure@ or ACID.@185 The CID 
consists of a flowchart defining the levels and positions within 
the corporation representing its decisionmaking processes, the 
Ainternal recognition@ rules identifying the collective nature of 
those processes, and the Apolicy recognitors@ representing the 
Abasic beliefs of the corporation.@186 These things in combination 
constitute corporate intention.187 French explains: 

[W]hen the corporate act is consistent with an instantiation or 
implementation of established corporate policy, then it is proper 
to describe it as having been done for corporate reasons, as 
having been caused by a corporate desire coupled with a 
corporate belief and so, in other words, as corporate intention 
. . . .188 

 
 Law professor Pamela Bucy has built on French's concept of 
corporate mens rea to link it more closely to corporate personality 
while adding a specificity improving the concept's practicability. 
Bucy rests criminal liability on Acorporate ethos,@ defined as the 
Aabstract, and intangible character of a corporation separate from 
                                              
 185 FRENCH, supra note 154, at 41. 
 186 Id.; see also SCHLEGEL, supra note 183, at 81 (explaining these aspects 
of French's theory). 
 187 See SCHLEGEL, supra note 183, at 81-84. 
 188 FRENCH, supra note 154, at 44. 
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the substance of what it actually does, whether manufacturing, 
retailing, financing, or other activity.@189 Ethos can include such 
A[s]uperficial things as the manner of dress and the camaraderie 
of the employees@ and such formal things as Awritten goals and 
policies.@190 The corporate ethos test does not require the state to 
determine what individual, if any, within a corporation commit-
ted or encouraged the criminal act. It is sufficient to show that 
some corporate agent did the act and was encouraged to do so by 
the corporate ethos.191 To show that reprehensible conduct 
occurred in the accounting department while the corporate ethos 
in fact encouraged criminality in the research and development 
division is insufficient.192 Liability must follow only when an 
identifiable corporate ethos has encouraged criminal behavior.193 
Bucy identifies numerous concrete ways to identify such encour-
agement. Here is a whirlwind summary of seven indicators of 
particular relevance: 
 
 1. Hierarchy: Are the Board of Directors so organized, or the 
corporate structure so complex, as to encourage either criminality 
or top-level ignorance of it?194 
 
 2. Corporate Goals: For example, if the corporation values 
profits over all else, that might encourage criminality. The  
recent Enron example comes to mind.195 
 
 3. Educating Employees: Has the corporation made adequate 
efforts to educate its employees about their moral and legal 
responsibilities?196 
 
                                              
 189 Bucy, supra note 148, at 1123. 
 190 Id. at 1123. 
 191 See id. at 1128. 
 192 See id. 
 193 See id. at 1127-28. 
 194 See id. at 1129. 
 195 See id. at 1133 (making this point); ELLIOT & SCHROTH, supra note 159, 
at 26-27, 66-69, 87-88, 117, 119 (summarizing the central aspects of the Enron fiasco). 
 196 See Bucy, supra note 148, at 1134. 
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 4. Punishing the Current Offense: This factor asks whether the 
corporation made prompt, serious efforts to investigate and 
punish the current offense while deterring future similar of-
fenses.197 
 
 5. Monitoring Compliance with Legal Requirements: This 
factor examines such things as sound internal audits and open 
door policies to create an atmosphere in which errors are actively 
uncovered and sought to be corrected as a matter of corporate 
routine.198 
 
 6. Reaction to Past Violations: Has the corporation made 
redress for past wrongs and made efforts to prevent their repe-
tition?199 
 
 7. Reward Structure and Indemnification Policies: This last 
factor asks whether the compensation structure creates incen-
tives for lawfulness or criminality. Too easy willingness of the 
corporation to indemnify individual malfeasants can create 
incentives for wrongdoing, this factor also recognizes.200 
 
Most of these factors embrace a commitment to keeping corpo-
rate management and directors fully aware of criminality com-
mitted within subdivisions and units or by individuals.201 Willful, 
or even negligent, blindness is not an option for a corporation 
wishing to avoid an attribution of ethos-induced criminality.202 
                                              
 197 See id. at 1138. 
 198 See id. at 1136-37. 
 199 See id. at 1138-39. 
 200 See id. at 1139-41. 
 201 See id. at 1105 (criticizing the Model Penal Code approach to corporate 
criminality as allowing the avoidance of corporate criminality where higher echelon offi-
cials Amaintain unawareness@ of criminality). 
 202 See United States v. Giovannetti, 919 F.2d 1223 (7th Cir. 1990) (ex-
plaining the willful blindness or Aostrich@ doctrine as treating an accused as acting know-
ingly when he strongly suspects that he is involved in shady dealings but Atakes steps to 
make sure that he does not acquire full or exact knowledge@); Ira Robbins, The Ostrich In-
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These very practical factors will, it should be noted, shortly be 
shown to have particular salience in crafting rules for police 
entity liability for constitutional violations as well. 
 

a.  Collective Knowledge 
 

 Another helpful concept of corporate criminal liability is that of 
collective knowledge, a concept embraced by numerous courts.203 
The collective knowledge concept, when applied, prevents a 
corporation from pleading that ignorance by a higher echelon (a 
relevant or important) agent of matters purportedly known only 
to an isolated or lower-level agent shields the corporation itself 
from a finding of the necessary corporate mens rea.204 One court 
elaborated thus: 

[K]nowledge acquired by employees within the scope of their 
employment is imputed to the corporation. In consequence, a 
corporation cannot plead innocence by asserting that the 
information obtained by several employees was not acquired by 
any one individual employee who should then have com-
prehended its full import. Rather, the corporation is considered 
to have acquired the collective knowledge of its employees and 
is held responsible for their failure to act accordingly.205 

 
 An ethos-informed version of corporate criminal liability rules 
might reject Acollective knowledge@ as a fiction that purports to 
                                              
struction: Deliberate Ignorance as Criminal Mens Rea, 81 J. CRIM. L. & CRIMINOLOGY 191 
(1990). Note that under an ethos-liability model for corporate criminality, inaction by the 
corporation, that is, the absence of affirmative corporate steps to keep management and 
directors fully informed about criminality within the corporate ranks, is sufficient mens 
rea to impose corporate liability; some commentators criticize any application of the 
willful blindness doctrine to pure inaction, seeing that as more akin to negligence than to 
knowledge. See Giovannetti, 919 F.2d at 1230. But the corporate ethos-liability approach 
views gross (i.e., criminal) negligence as adequate to justify corporate punishment. 
 203 See Bucy, supra note 148, at 1156-57. 
 204 See WELLS, supra note 154, at 134-35 (explaining the collective knowl-
edge doctrine). 
 205 United States v. T.I.M.E.-D.C., Inc., 381 F. Supp. 730, 738-39 (1962); see 
also WELLS, supra note 154, at 134 (analyzing the T.I.M.E.-D.C., Inc. case). 
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aggregate individuals' knowledge.206 Nevertheless, a concern with 
corporate character does require an inquiry into what all indi-
viduals knew and a determination whether the corporate ethos 
encouraged, tolerated, or permitted the ignorance of other units 
and of managerial agents capable of correcting errors concerning 
criminal conduct.207 In effect, the corporation is often charged 

                                              
 206 See Bucy, supra note 148, at 1156-57. Bucy argues that traditional tests 
for corporate criminal liability, specifically the respondeat superior and Model Penal 
Code tests, which are discussed infra text accompanying notes 216-32, relieve 
corporations from liability whenever it is not possible to identify the precise corporate 
agents responsible for a crime, even though it is clear that corporate conduct of some kind 
caused the harm. See id. at 1156. This failure of liability occurs because these tests 
require proving criminal intent by at least one corporate agent, imputing that intent to 
the corporation. Courts thus often turn to the collective knowledge fiction to find the 
necessary intent where justice seems to require it. See id. at 1156-57. In this way, 
corporations are not rewarded for a culture of ignorance or indifference. Bucy prefers the 
ethos standard because it avoids this fiction (adding up individual mental states to form a 
Acorporate one@) by focusing more directly and candidly on corporate actions creating an 
ethos that encourages criminality, actions including those permitting or enforcing 
widespread or upper level blindness to criminal wrongs. See id. at 1156-57. 
 207 For example, if a corporate agent had relevant information about 
criminality or engaged in it and management had implemented inadequate monitoring 
devices, thus not discovering the wrongdoing, or failed to investigate and correct 
wrongdoing that was brought to their attention, that would be evidentiary of a corporate 
ethos promoting criminal conduct. See id. at 1136-40. 
 Interestingly, some courts have taken the collective knowledge fiction so far as to 
approach an ethos-liability standard. Thus in United States v. Bank of New England, 821 
F.2d 844 (1st Cir. 1987), a bank's conviction for failing to report numerous customer 
currency transactions over $10,000 each was affirmed, though only a single bank teller 
knew of the amount involved in each transaction. The relevant statute required Awillful@ 
violation, meaning knowing of the law's reporting mandate, and the trial judge had 
instructed the jury that aggregating individual employees' intent could establish 
willfulness, doing so even though there was, argued the bank, no evidence of an intent to 
commit the crime. Professor Wells summarized the appellate court's logic in a way that 
smacks of the logic of ethos-liability: 

 The court said that collective knowledge is appropriate in this context since 
Acorporations compartmentalize knowledge, subdividing the elements of specific 
duties and operations into smaller components.@ Rejecting the corporation's 
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with the collective knowledge of its agents if it has not 
implemented sound internal procedures for the discovery and 
dissemination of knowledge, including to the most relevant 
decisionmaking personnel for each particular issue.208 

                                              
argument that it was effectively being punished for having a poor communica-
tions network, the court said that the aggregate of those components consti-
tutes the corporation's knowledge of a particular operation, and it is irrelevant 
whether employees administering one component of an operation know the 
specific activities of employees administering another. 

WELLS, supra note 154, at 135. 
 208 Cf. Bucy, supra note 148, at 1155-56 (arguing correspondingly that 
corporations do not have a lawless ethos when even high level employees have an evil 
mental state but the corporation had made serious efforts to educate its employees about 
the specific illegality involved and made solid efforts to discourage it). 
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b.  A Corporate Mens Rea Spectrum 

 

 Different criminal statutes provide, of course, for different 
degrees of mens rea, ranging from negligence, to recklessness, to 
knowledge, to purpose.209 Ordinary tort negligence is insufficient 
in most jurisdictions to impose criminal responsibility.210 Only 
gross or criminal negligence demonstrates the extreme indiffer-
ence to human worth that justifies criminal liability.211 Negli-
genceCas a purely objective conceptCis the easiest one to prove 
in the corporate context.212 But, since a corporation, while a social 
and legal person, is still not a human being, how can we hold it 
criminally responsible for such subjective state-of-mind re-
quirements as recklessness, knowledge, and purpose? The 
answer: we can't. But we can do the next best thing, argue Pro-
fessors William S. Laufer and Alan Strudler: we can recognize a 
form of Aobjective mens rea,@ or Aconstructive corporate fault.@213 
Thus, argue Laufer and Strudler, we must ask Awhether the 
average corporation of like size, complexity, functionality, and 
structure, given the circumstances presented, would have the 
required state of mind.@214 The inquiry would turn on reasonable 
inferences rather than any subjective exploration of the 
subjective state of mind of a particular significant individual in 
the corporation and would require courts to wrestle with the 
same kinds of evidence and inferences involved in gauging the 
mental states of biological persons.215 Thus, Laufer and Strudler 
state in summary: 

                                              
 209 See, e.g., MODEL PENAL CODE ' 2.02 (defining these four types of mental 
state). 
 210 See JOSHUA DRESSLER, UNDERSTANDING CRIMINAL LAW 129-30 (3d ed. 
2003). 
 211 See id. at 130; Taslitz, Date Rape, supra note 147. 
 212 Indeed, negligence, because it does not require an inquiry into a subjec-
tive state of mind or its analogues but rather involves a deviation from a desired 
standard of conduct, is the easiest to prove of all the Astandard@ mental states recited in 
the Model Penal Code. See Taslitz, Willfully Blinded, supra note 58, at 438-46 (analyzing 
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Evidence of purposeful action is reflected in a desire to engage 
in certain illegal behavior. Policies and practices that explicitly 
or implicitly promote and encourage illegality, efforts to ratify 
or endorse the violation of law, and express or tacit authoriza-
tion, approval, consent, or support of the illegality reveal 
purposeful corporate action. For knowledge, courts inquire: Did 
the organization permit or tolerate the illegality? Was there 
evidence that the corporation was willing to allow the illegality? 
Given any evidence of actual awareness, permission, toleration, 
or willingness, would an average corporation of like size and 
structure have been aware of the nature of its conduct? A 
reckless entity disregards a substantial and unjustifiable risk of 
harm.216 

 
Corporate action can, therefore, be consistent with more subjec-
tive concepts of intentional, knowing, or reckless wrongdoing. 
But, at a minimum, corporations will face criminal negligence 
liability under this model for dereliction of both the duties to be 
informed and to create internal structures that discourage and 
correct socially harmful, criminally culpable behavior. 

                                              
the proof advantages of criminal negligence liability over more subjectie mental states); 
MODEL PENAL CODE ' 2.02(2)(d) (defining criminal negligence). 
 213 See Laufer & Strudler, supra note 169, at 1308-12. 
 214 Id. at 1310. 
 215 Id.  
 216 Id.  
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C.  The Current State of the Law 

 
 

1.  Strict Vicarious Liability Regimes 
 

 Corporate case law and legislation often purport to embody 
principles of strict vicarious liability through the doctrine of re-
spondeat superior.217 A strict liability regime is, however, incon-
sistent with a character morality because it can result in liability 
for the acts of individual agents that in no sense stem from the 
corporation's ethos.218 Moreover, although strict liability regimes 
are intended to make corporate prosecutions easy and to prod 
corporate internal control mechanisms, in practice such regimes 
often foster corporate ignorance, internal denial, and an evasion 
of corrective mechanisms.219 This is so because any evidence of 
wrongdoing by an agent intending to benefit the corporation can 
expose it to liability. It is better for the corporation, therefore, not 
to generate such evidence in the first place, so that the cause of a 
harm cannot be provably linked to a specific corporate actor.220 As 
I will discuss shortly, in practice the law is moving away from 
this purported embrace of a strict liability regime. 

                                              
 217 See Bucy, supra note 148, at 1102-03. Bucy summarizes this doctrine: 

 Derived from agency principles in tort law, it provides that a corporation Amay 
be held criminally liable for the acts of any of its agents [who] (1) commit a 
crime (2) within the scope of employment (3) with the intent to benefit the 
corporation.@ As construed by most courts, the latter two requirements are 
almost meaningless. 

Id. at 1102. Vis-à-vis the corporation, this doctrine exposes the entity to strict liability, 
liability applying in the absence of corporate wrongdoing: 

 Courts deem criminal conduct to be Awithin the scope of employment@ even if 
the conduct was specifically forbidden by a corporate policy and the corporation 
made good faith efforts to prevent the crime. Similarly, courts deem criminal 
conduct by an agent to be Awith the intent to benefit the corporation@ even when 
the corporation received no actual benefit from the offense and no one within 
the corporation knew of the criminal conduct at the time it occurred. With these 
latter two requirements thus weakened, a corporation may be criminally liable 
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2.  The MPC Due Diligence Regime 

 

                                              
whenever one of its agents (even an independent contractor in some 
circumstances) commits a crime related in almost any way to the agent's 
employment. 

Id. at 1102-03. See also V.S. Khanna, Corporate Liability Standards: When Should Corpo-
rations Be Held Criminally Liable?, 37 AM. CRIM. L. REV. 1239, 1246 (2000) (equating 
respondeat superior with strict liability as applied in the corporate criminal context). 
 218 See Bucy, supra note 148, at 1104 (noting that the respondent superior 
approach means that Aall corporations, honest or dishonest, good or bad, are convicted if 
the government can prove that even one maverick employee committed criminal 
conduct@). 
 219 See Khanna, Top Management, supra note 150, at 1228-29. 
 220 See id. It should be noted, however, that Khanna considers strict lia-
bility and negligence standards each to have their respective benefits in certain situa-
tions but not others. See id. at 1231. I need not explore these subtleties here because any 
strict liability standard is inconsistent with a character-based morality like that em-
braced by ethos-liability. See generally Bucy, supra note 148. Moreover, remember that I 
am reviewing the law and scholarship on corporate criminal liability as an analogy to 
guide police liability under the good faith exception to the exclusionary rule, an exception 
that unquestionably is not based on strict liability and could not be under the Fourth 
Amendment's Areasonableness@ test. See supra Part III. 



 FILE:C:\WP51\76-2\TASLITZ.DTP                                Aug 08/03/07 Fri 3:13PM 
 
 
2006] EXPRESSIVE FOURTH AMENDMENT 557 
 

 

 Another influential model of corporate criminal liability is that 
of the Model Penal Code (AMPC@).221 Under the most commonly 
used of the three MPC corporate liability standards, a 
corporation is criminally liable if its conduct was Aauthorized, 
requested, commanded, performed, or recklessly tolerated by the 
board of directors or by a high managerial agent acting on behalf 
of the corporation within the scope of his office or employment.@222 
This standard limits the respondeat superior doctrine to actions 
by some high-level agents.223 
 Yet, from the perspective of character morality, this is an overly-
broad standard. Absent corporate mens rea revealing acts en-
couraged by the corporate ethos, the corporation should not be 
responsible even for the behavior of its high managerial 
agents.224 Nor, because the corporation is an entity distinct from 
the individuals that comprise it, should any individual's intent 
automatically be imputed to the corporation.225 
 At the same time, the MPC standard can unduly narrow 
criminal liability by denying it when a lower-level agent's actions 
were indeed the result of the corporation's ethos.226 Moreover, the 
MPC test creates an incentive for higher echelon officials to 
insulate themselves from knowledge of lower-level agents' 
malfeasance, an ignorance of which these employees will be 

                                              
 221 See Bucy, supra note 148, at 1103. 
 222 MODEL PENAL CODE ' 2.07(i)(c) (Proposed Official Draft 1962). The 
other two situations in which the Code imposes corporate liability are for mere violations 
or similar offenses showing a plain legislative purpose to impose corporate liability and 
the conduct was of a corporate agent acting on its behalf within the scope of his employ-
ment, and an offense consisting of Aan omission to discharge a specific duty of affirmative 
performance imposed on corporations by law.@ Id. ' 2.07(i)(a), (b). 
 223 See Bucy, supra note 148, at 1103. 
 224 See id. at 1104-05 (noting that MPC permits imposing liability on 
blameless corporations even where a maverick employee acts contrary to corporate rules 
and practices but happens to qualify as a high managerial agent). 
 225 See id. at 1105 (ABy automatically imputing the intent of an individual 
within the corporation to the corporation, the MPC standard, like the traditional 
respondeat superior standard, provides for inappropriately broad liability.@). 
 226 See id. at 1105. 
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aware and which may, therefore, encourage their continued 
criminality.227 
 Yet the MPC makes an important nod toward a character 
morality by providing for a due diligence defense.228 Under this 
defense, a corporation can evade liability by demonstrating by a 
preponderance of the evidence that it exercised due diligence to 
prevent the crime.229 The due diligence defense squarely shifts 
the focus from an individual agent's knowledge and behavior to 
that embraced in the corporation's structure, practices, and 
policiesCin short, in its ethos.230 
 A character-morality approach would also inquire into due 
diligence, but the burden would be on the prosecution to show its 
absence rather than on the defense to show its presence.231 A 
sound approach to due diligence would also reject reactive 
faultCrequiring a corporate effort to correct wrongdoing only 
after it is discoveredCbecause it leaves culpable corporate 
indifference unpunished until the uncertain and perhaps long-
coming point when the state uncovers it and, even then, insulates 
the corporation from liability if it thereafter falls into line.232 
Proactive faultCrequiring corporate efforts to prevent 
wrongdoing in the first place and holding it fully responsible for 

                                              
 227 See id. at 1105; Eli Lederman, Models for Imposing Corporate Criminal 
Liability: From Adaptation and Imitation Toward Aggregation and the Search for Self-
Identity, 4 BUFF. CRIM. L. REV. 641, 670-72 (2000) (analyzing willful blindness doctrine in 
the corporate context and defending a variant of it). 
 228 See MODEL PENAL CODE ' 2.07(5) (Proposed Official Draft 1962); Laufer 
& Strudler, supra note 169, at 1299-1301 (explaining the MPC due diligence defense and 
its state analogues), 1307-08 (defending a Aproactive fault@ regime attributing liability to 
a corporation when its Apractices and procedures are inadequate to prevent the commis-
sion of a crime,@ an approach that, while not identical to ethos liability, seems to have 
much in common with it). 
 229 See Bucy, supra note 148, at 1162-63. 
 230 See id. Under an ethos-liability standard, however, due diligence is a 
factor, not alone necessarily determinative, in judging the presence of a culpable ethos. 
See id. 
 231 See id.  
 232 See Laufer & Strudler, supra note 169, at 1308 (discussing reactive fault 
and its weaknesses). 



 FILE:C:\WP51\76-2\TASLITZ.DTP                                Aug 08/03/07 Fri 3:13PM 
 
 
2006] EXPRESSIVE FOURTH AMENDMENT 559 
 

 

their absenceCis both fairer and a better deterrent.233 
 

3. Compliance and Related Programs and Corporate Fault 
 

 Prosecutors have moved away from strict liability regimes as 
well by using compliance programs as evidence of due diligence, 
justifying diversion programs.234 Federal Prosecutorial Guidelines 
for Diversion, for example, consider such things as whether the 
corporation has made full disclosure of wrongdoing, implemented 
a well-designed and effective compliance program, failed to learn 
from prior mistakes, identified the culprits within the 
organization, disciplined them, and paid restitution.235 The 
United States Sentencing Commission has also stepped into the 
fray, adopting Guidelines for Organizational Defendants that 
                                              
 233 See id. (defining proactive fault but criticizing it and even ethos liability 
as creating only a form of negligence liability when, in the authors' view, corporate lia-
bility must be graded based upon corporate mens rea akin to the MPC negligence, reck-
lessness, knowledge, purpose spectrum, an approach they label Aconstructive corporate 
fault@). I see no inconsistency between the ethos and constructive corporate fault ap-
proaches, for ethos-liability is a good guide to corporate negligence, while constructive 
fault recognizes that even greater degrees of evil corporate conduct can be shown. But a 
mens rea spectrum to impose respectively higher penalties is in one sense unimportant 
for my purposes, for the exclusionary rule permits only one sanction: suppression. In any 
event, super-negligent mental states inherently prove grossly unreasonable behavior, and 
the repeated references to reasonableness in Leon and its progeny suggest that criminal 
negligence, though not ordinary tort negligence, is sufficient to overcome any claim of 
good faith. 
 234 See Laufer & Strudler, supra note 169, at 1299. Professor Laufer has 
more recently cautioned that corporations sometimes structure compliance programs to 
enhance their reputations as good citizens and give the appearance of deterring wrong-
doing rather than the reality, suggesting ways that the law can prevent corporations 
from snookering prosecutors. See LAUFER, supra note 150. Similar dangers may lurk in 
police departmental reform efforts, requiring vigilant defense counsel and the availability 
of adequate defense discovery options to prevent good faith efforts from degenerating into 
an elaborate police public relations campaign. See infra Part IV. 
 235 See Laufer & Strudler, supra note 169 at 1303; U.S. Department of Jus-
tice, Guidance on Prosecutions of Corporations, June 16, 1999, reprinted in BNA Com-
pliance Manual, 41 Prevention of Corporate Liability 1200 (1999). 
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fine-tune the severity or leniency of corporate criminal sentences 
based upon such factors as the establishment of compliance pro-
cedures that are actually implemented and reasonably capable of 
reducing the prospect of criminal conduct, the implementation of 
special policies to address the particularly high risk of deviance 
in particular business sectors, the efforts made to communicate 
legal and ethical standards effectively to employees, the 
consistent discipline of both wrongdoers and those responsible for 
failing to detect their behavior, the taking of reasonable steps at 
compliance with the law via monitoring and auditing systems, 
and the willingness to admit guilt and cooperate with the 
prosecution.236 
 Again, these are standards seeking to identify actions stemming 
from flawed corporate character, guiding sentencing authorities 
in choosing among such penalties as community service, fines of 
varying sizes, structural interventions into corporate operations 
and management, day fines, and the suspension of business 
activities.237 The flaw in the Guidelines is only that they kick in 
too lateCafter the condemnation accompanying a verdict of guilt 
of a crime has been announced, based largely or entirely on inap-
propriate principles of strict liability.238 

                                              
 236 See Laufer & Strudler, supra note 169, at 1305-07; U.S. SENTENCING 

GUIDELINES MANUAL, ch. 8, Sentencing of Organizations (2004); Diana E. Murphy, The 
Federal Sentencing Guidelines for Organizations: A Decade of Promoting Compliance and 
Ethics, 87 IOWA L. REV. 697 (2002); Association of Corporate Counsel, The New Federal 
Sentencing Guidelines for Organizations: Great for Prosecutors, Deadly For the Privilege, 
www.acca.com/protected/article/attyclient/sentencing.pdf (March 2005); LAUFER, supra 
note 150, at xiii, 42-43, 63-65, 71, 103, 112, 115, 118-19, 134, 139, 184, 191-92, 195 
(summarizing and analyzing the most recent versions of the federal organizational sen-
tencing guidelines and related policies). 
 237 See GUIDELINES MANUAL, supra note 236, '' 8A1-8D, at 468-512; 
STRADER, supra note 42, at 323-24 (summarizing some of these penalties); HASNAS, supra 
note 151, at 45-55 (summarizing many aspects of the organizational guidelines and the 
incentives they create in detail). 
 238 See Bucy, supra note 148, at 1160. See generally Julie R. O'Sullivan, 
Some Thoughts on Proposed Revisions to the Organizational Guidelines, 1 OHIO ST. J. 
CRIM. L. 487 (2004) (summarizing strengths and weaknesses of the federal organizational 
guidelines and proposing remedies). 
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 In sum, both the law of, and commentary on, corporate criminal 
liability are moving towardCwithout having yet reachedCa 
character-based model condemning serious culpable indifference 
stemming from a unique and independent corporate personality. 
This model of corporate liability is designed to encourage internal 
corporate systems for the generation and dissemination of 
information about wrongdoing, the creation of proactive 
compliance systems and auditing procedures, the deterrence of 
future crimes, the education of employees in proper moral and 
legal standards, and the swift punishment of wayward individu-
als. 
 Corporations implementing the proper systems, however, have 
not engaged in corporate wrongdoing and should not be punished 
for resulting harm. Some commentators have gone even further, 
seeing the level of ambiguity of criminal statutory prohibitions as 
so extraordinarily high as also to justify a true Amistake of law@ 
defense where a corporation could not reasonably have been on 
notice that the conduct it was encouraging or tolerating was 
criminal.239 
 This fault-based model of organizational moral culpability, with 
some fine-tuning, turns out to be a helpful model for under-
standing Leon's concept of the organizational culpability of the 
police for bad faith conduct in performing searches and seizures. 
I now turn to exploring the degree to which the character-based 
model of corporate criminal liability can be transferred to the 
police context. 

                                              
 239 See Bucy, supra note 148, at 1147-48. 
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IV.  THE POLICE AND MORAL CULPABILITY 

 

A.  Similarities Between Corporate and Police Department 
Moral Culpability 

 

 What similarities do police departments and units bear to 
culpable corporate criminals? Arguably many, including these: 
(1) a distinct departmental character (2) capable of sending 
powerful messages about human worth (3) that stem from an 
internal structure making these messages reflective of a corpo-
rate, departmental mental state. 
 

1.  Distinct Police Character 
 

a.  Law and Popular Culture Paint a Picture 
of a Police Character 

 

 In the public mind and in practice, the police as a whole have an 
identity distinct from that of other governmental entities or from 
the Agovernment@ seen as an amorphous whole.240 No one 
confuses police officers with postal workers, sanitation workers, 
firemen, or school teachers.241 Police shows like NYPD Blue and 
the various Law and Order incarnations have appeal to their 
audiences because of public perceptions of the police as a unique 

                                              
 240 See generally CHRISTOPHER P. WILSON, COP KNOWLEDGE: POLICE 

POWER AND CULTURAL NARRATIVE IN TWENTIETH-CENTURY AMERICA (2000) (analyzing 
public images of policing in America over time); infra text accompanying notes 254-67 
(discussing police self-image). 
 241 See KRISTIAN WILLIAMS, OUR ENEMIES IN BLUE: POLICE AND POWER IN 

AMERICA 31 (2004) (noting that the characteristics of modern policing include its being 
done by a single, distinct organization, with city-wide jurisdiction and centralized control, 
serving a specialized function (policing) done by salaried personnel retaining continuity 
via the continued existence of the office and its characteristic procedures and embracing a 
preventive orientation providing round-the-clock service).  
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arm of the government.242 It is the police whom most Americans 
trust to get the bad guys.243 Judging from TV shows, however, it 
is also the police whom the public expect to cross the lines drawn 
by the law where needed to win the fight against evilCa crossing 
often winked at by the ordinary citizen.244 The police, though per-
haps inevitably corrupted by their contact with evil, are the Athin 
blue line@ that stands between us and chaos.245 
 Not everyone embraces this tainted but still positive vision of the 
police. Members of racial minority groups may in particular 
worry that they will be victimized, rather than protected, by the 
police.246 Yet minorities' anger at the police also often stems from 
the sense that the police are not protecting minority communities 
as effectively as white ones. They want the officers to be knights 
in blue, though they more frequently expect muddied, fallen 
knights than those on steeds.247 Moreover, their wariness is of the 
                                              
 242 See WILSON, supra note 240, at 3, 212-17 (discussing NYPD Blue and 
similar shows).  
 243 See RAY SURETTE, MEDIA, CRIME, AND CRIMINAL JUSTICE: IMAGES AND 

REALITIES 42 (2d ed. 1998) (ACrime fighters are portrayed as being very effective in 
solving crimes and apprehending criminals, but not at all effective in preventing crime.@). 
The picture is, however, a complex one, entertainment media often focusing on police 
ineffectiveness when police obey the law and effectiveness when they violate it. See id. at 
42. Private investigators, also not so clearly bound by the constraints of law, are depicted 
as remarkably successful crime-solvers, and maverick but interested private citizens do 
at least as well. See id. at 42-43. Nevertheless, it is the police more than any other social 
institution that we expect to enforce the criminal law, and we therefore hold them ac-
countable when lawlessness gets out of hand or goes unpunished. See SANJA KUTNJAK 

IVKOVIC, FALLEN BLUE KNIGHTS CONTROLLING POLICE CORRUPTION 3 (2005) (AWe 
entrust police officers with the right to use coercive force when needed, and we expect 
them to enforce the law.@).  
 244 See SURETTE, supra note 243, at 42-43 (noting that the media portrays 
successful cops as Arebellious law enforcement insider[s] . . . willing to bend the law,@ vio-
lating civil liberties and ignoring due process). 
 245 See WILSON, supra note 240, at 1 (using term, the Athin blue line@). 
 246 See Andrew E. Taslitz, Respect and the Fourth Amendment, 94 J. CRIM. 
L. & CRIMINOLOGY 15, 22, 24-26 & n.62 (2003) [hereinafter Taslitz, Respect]. 
 247 See, e.g., RANDALL KENNEDY, RACE, CRIME, AND THE LAW 29-75 (1997); 
Andrew E. Taslitz, Racial Auditors and the Fourth Amendment: Data with the Power to 
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police as a distinct and special arm of the state. A query from a 
postman about how to find a particular address or person simply 
does not excite the same level of anxiety as does the same query 
from a police officer. 
 The mass media, of course, tell recurring tales of individual 
officers' lives.248 Yet TV shows always portray the individual cop 
as constrained or enabled by the organization within which he 
works.249 Officers must contend with departmental policies, a 
chain of command, and the pressures of their peers.250 News 
coverage likewise emphasizes departmental responses to indi-
vidual officers' alleged wrongdoing.251 When racial minorities 
express fear of law enforcement, that fear is of Athe police@ as a 
whole as much as it is of beat officer Joe or Detective Kelly.252 
The mere sight of a blue uniform253Cwithout any knowledge 
about the particular person inhabiting itCis enough to induce 
flight by some neighborhood residents or anxiety by a driver 
stopped for a traffic violation.254 Individual police are therefore 

                                              
Inspire Political Action, 66 LAW & CONTEMP. PROBS. 221, 239-48 (2003) [hereinafter 
Taslitz, Racial Auditors]. 
 248 See Taslitz, Respect, supra note 246, at 22, 24-26 & n.62. 
 249 See generally ELAYNE RAPPING, LAW AND JUSTICE AS SEEN ON TV 21-70 
(2003) (analyzing major TV shows in which the police play an important role). 
 250 See D. KEETLEY, LAW AND ORDER, IN PRIME-TIME LAW 33 (Robert Jarvis 
& Paul Joseph eds., 1998) (ARoles are dictated by process rather than personality,@ for 
Athe real star of Law and Order is the criminal justice system itself . . . . Here process is 
king and woe to those naïve enough to think they have some control over its mysterious 
ways.@). 
 251 See WILSON, supra note 240, at 46-68 (collecting examples). 
 252 See, e.g., Taslitz, Racial Auditors, supra note 247, at 283; Taslitz, Re-
spect, supra note 246, at 24-26 & n.62. 
 253 See Taslitz, Respect, supra note 246, at 22, 24-26 & n.62. 
 254 See Andrew E. Taslitz, Stories of Fourth Amendment Disrespect: From 
Elian to the Internment, 70 FORDHAM L. REV. 2257, 2293-302 (2002) [hereinafter Taslitz, 
Stories of Disrespect] (summarizing law and social science); Lenese C. Herbert, Can't You 
See What I'm Saying? Making Expressive Conduct a Crime in High-Crime Areas, 9 GEO. 
J. ON POVERTY L. & POL'Y 135 (2002) (arguing that racial minority flight from the police 
in so-called Ahigh-crime areas@ is often a form of protest against the tactics and attitudes 
of the police as an institution in these neighborhoods). 
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understood in significant part as mere agents of the organization 
for which they work. The Apolice@ as an entity thus reflect a 
distinct cultureCthe culture of the Men in Blue. 
  

b.  The Nature of the Police Personality 
 

 Academics and police leadership themselves recognize the 
existence of a police culture. Anthony Bouza, former Chief of 
Police in Minneapolis, Minnesota, and a former commander of 
the Bronx, New York, police force explains: ASuch a thing as the 
`police character' exists because of the power of the institution to 
shape and condition its members.@255 The culture is one with its 
own set of rules and expectations distinct from those of the 
broader society. It is the culture of Aus@Cthe brave war-
riorsCagainst Athem@Cthe rabble of the street.256 Police, there-
fore, come to see themselves as Aunder siege@ by the very neigh-
borhood communities whom they are sworn to protect, as well as 
by the political establishment, their own internal affairs unit, 
and anyone else seen as the voice of the outsiders.257 These 
outsiders are the enemies who are assaulting the insiders, the 
Abrothers on the force.@258 Brothers band together, protecting 
their own and what the group as a whole stands for. Consequent-
ly, explains Bouza, in police culture, 

 The moral courage to stand up and disagree or to point out 
wrongdoing or to remonstrate when someone is committing a 
brutal or corrupt act has been systematically exorcised from the 
body. Nothing is rarer than dissidents publicly disagreeing with 
their colleagues about the codes of conduct, as is clearly evident 
from the cover-ups and studied silences accompanying serious 

                                              
 255 ANTHONY V. BOUZA, POLICE UNBOUND: CORRUPTION, ABUSE AND 

HEROISM BY THE BOYS IN BLUE 21 (2001). 
 256 See MICHAEL L. MIDDLETON, COP: A TRUE STORY 85 (rev. ed. 2000) (AIt 
was `us against them' . . . . Them not only encompassed the criminal element, but also 
included law-abiding citizens who wanted equality and justice.@). 
 257 See id. at 67-105 (exploring officers' Asiege mentality@). 
 258 See id. at 85. 
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acts of wrongdoing. Whistleblowers, reformers, and other 
troublemakers are Asnitches and rat finks@ and all ranks are to 
close against these menaces.259 

 
 This blue wall of silence serves to shield officers from outside 
influences and is firmly rooted in a commitment to group loyal-
ty.260 Loyalty is both horizontalCto one's peer officers261Cand 
verticalCto superiors and to the department as a whole.262 Group 
loyalty is necessary to effective police work, promoting, at its 
best, Aacts of heroic daring and self-sacrifice,@ a sense of group 
cohesion, mission, and responsibility.263 Loyalty enables officers 
to endure difficult times, adding meaning to their daily tasks by 
linking their fate to that of a greater whole and, at its best, also 
                                              
 259 BOUZA, supra note 255, at 22. 
 260 See WILLIAMS, supra note 241, at 23-24 (discussing police insularity); 
STUART P. GREEN, LYING, CHEATING, AND STEALING: A MORAL THEORY OF WHITE-COL-
LAR CRIME 99 (2006) (recounting generally the nature of group loyalty). 
 261 Professor Ivkovic explains: 

 Police officers' sense of isolation, enhanced by their embrace of the Aus versus 
them@ mentality, generates perceptions that nobody understands them, that 
very few people can relate to their experience, that they cannot trust other 
community members, and that the only people they feel comfortable around are 
other police officers. As a consequence, an intense sense of solidarity, loyalty, 
and mutual trust develops among police officers. Indeed, at least 70% of the 
surveyed NYPD officers in the 1960s agreed: AThe police department is really a 
large brotherhood in which each patrolman does his best to help all other 
patrolmen.@ 

IVKOVIC, supra note 243, at 79. 
 262 See id. at 85 (AUntil yesterday, newly promoted sergeants were peers of 
the police officers they are now assigned to supervise; they have spent long hours on 
patrol with them, shared the same police subculture, and probably engaged in some form 
of rule-violating behavior.@), 68-69 (explaining that, despite the rise of community 
policing, the paramilitary-style hierarchical bureaucracy predominates, one that assumes 
that Apersonnel have to be under strict command, obedient to supervisors, and in 
compliance with a voluminous sense of rules,@ an approach that may foster Aa combat 
mentality and soldierlike perceptions . . . of duties@); STEPHEN M. PASSAMANECK, POLICE 

ETHICS AND THE JEWISH TRADITION 33-34 (2003) (A[P]olice can and do maintain a blue 
wall of silence to protect peers, or perhaps the department itself.@). 
 263 See PASSAMANECK, supra note 262, at 33. 
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linking them to higher values, the sense of loyalty to the noblest 
of ideals.264 Loyalty provides a sense of safety in the face of 
danger, a sense of belonging in a world of isolation, a sense of 
virtue in a daily stew of suspicion and corruption.265 
 What it means to be loyal to the group, however, turns on the 
group's own code of conduct. If that code is too detached from 
broader social codes of conduct, then group loyalty can 
degenerate into a commitment to behavior of a sort condemned 
by the broader society.266 For the police, this too often means a 
culture in which Ahonorable@ actions include those done to evade 
constitutional strictures.267 In the Fourth Amendment area in 
particular, such evasion has been well-documented in the 
phenomenon of police Atestilying@Ca police willingness to perjure 
themselves at suppression hearings, creating a false impression 
of complying with constitutional rules.268 For example, in so-
called Adropsy@ cases, virtually every police officer in a 
department might testify that a fleeing suspect conveniently 
Adropped@ or abandoned drugs while in flight, thus losing any 
privacy protection under the Fourth Amendment.269 The form but 
not the substance of the law is protected. 
  

c. The Forces Shaping Police Personality 
 

(i) Command Structure 

                                              
 264 See id. at 34-35, 67-75. 
 265 See id. at 40-41. 
 266 See Taslitz, Racial Auditors, supra note 247, at 291-92. 
 267 See, e.g., SAMUEL WALKER, THE RIGHTS REVOLUTION: RIGHTS AND 

COMMUNITY IN MODERN AMERICA 138-45 (1998) (arguing that only public protest, 
community struggle, practical experimentation, and community condemnation can help 
police adequately to internalize and obey broader community norms, including con-
stitutional mandates). 
 268 See Taslitz, Stories of Disrespect, supra note 254, at 2297. 
 269 See Andrew E. Taslitz, Slaves No More?: The Implications of the In-
formed Citizen Ideal for Discovery Before Fourth Amendment Suppression Hearings, 15 
GA. ST. U.L. REV. 709, 762 (1999) [hereinafter Taslitz, Slaves No More]. 
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 Yet it would be a mistake to view these aspects of police culture 
as either monolithic or inevitable.270 To the contrary, much of 
police life operates on a top-bottom model of command, one often 
increasingly similar in spirit to that of the military.271 Superiors 
can act as role-models, enforcers of, and educators about, the 
group's rules and aspirations.272 The words and actions of superi-
ors help set the organization's tone, and both words and deeds 
must match.273 Superiors who talk the language of constitutional 
ideals but look the other way when violations occur send the 
wrong message. Egregious violations that are inadequately 
punished breed a wink-and-a-nod tolerance of legally out-of-
bounds behavior.274 Rewards also help to set the tone. Are 
whistleblowers and dissenters praised for upright behavior or 
despised? Are those who isolate, insult, and threaten such 
dissenters severely and publicly sanctioned? Are bonuses 
awarded to the energetic but by-the-book cop or to the no-
questions-asked swashbuckler? Are educational seminars, coun-
selors, and legal advisors made available to help guide the cop 
who wants to do right, and are sanctions limited so that police 
are not over-deterred from doing their job properly by a fear of 
punishment for honest mistakes?275 
                                              
 270 See IVKOVIC, supra note 243, at 81 (A[T]here is no single, uniform police 
culture.@). 
 271 See id. at 68-69. See generally MILITARIZING THE AMERICAN CRIMINAL 

JUSTICE SYSTEM: THE CHANGING ROLES OF THE ARMED FORCES AND THE POLICE (Peter B. 
Kraska ed., 2001) (collecting essays examining the increasing militarization of police de-
partments). 
 272 See IVKOVIC, supra note 243, at 70-73. 
 273 Id. at 72 (A[P]olice chiefs who talk the talk but don't walk the walk, in 
addition to decreasing their own credibility, send the message that they are not sincere 
and that the efforts put into corruption control are hypocritical.@). 
 274 See BOUZA, supra note 255, at 22. 
 275 See, e.g., IVKOVIC, supra note 243, at 73-79, 83-87 (surveying internal 
police department rewards, punishments, and training). See generally C. FRED ALFORD, 
WHISTLEBLOWER: BROKEN LIVES AND ORGANIZATIONAL POWER (2001) (exploring the 
importance and difficulty of being an organizational whistleblower); Christopher 
Slobogin, Why Liberals Should Chuck the Exclusionary Rule, 1999 U. ILL. L. REV. 363, 
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(ii)  Socialization 

 

 Socialization begins in the police academy itself, both in what is 
said in class and in private conversations.276 When the rookie 
arrives on the job, his education continues in the precinct and on 
the street.277 If he is paired with a right-thinking partner, finds 
an open management door to advice or for expressing concerns, 
and knows that his other fellow officers will Ahave his back,@ the 
rookie will himself become right-thinking. Loyalty to truly higher 
ideals will become integral to his personality and world view.278 
 

(iii)  Transparency 
 

 To avoid the challenge of conflicting loyalties, however, the 
group's code of honor must be congruent with that of the broader 
society.279 That in turns requires systems for community 
involvement in, and oversight of, police policymaking and opera-
tions; community policing styles in which police closely interact 
with, rather than stand apart from, the neighborhoods they po-
lice; and systems for police accountability to the broader public 
but in a shared mission of public service.280 

                                              
405-12 (1999) (analyzing the dangers of over-deterrence in some proposed civil liability 
systems for police violations of constitutional rights). 
 276 See PASSAMANECK, supra note 262, at 157-58. 
 277 See id. at 158-59. 
 278 See id. at 35, 70-73. 
 279 See Taslitz, Racial Auditors, supra note 247, at 293. 
 280 See Erik Luna, Transparent Policing, 85 IOWA L. REV. 1107, 1163-78 
(2000) (surveying techniques for improving police transparency and accountability to the 
community); Taslitz, Slaves No More, supra note 269, at 262-71 (describing the historical 
basis for transparency as a strategy for police regulation). 
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(iv)  The Unique Character of Each Distinct Police Department, 

Not Merely of the Police as a Whole 
 

 Because the institutional structure and management practices of 
police departments, precincts, and units can so affect police 
culture, each police department, large or small, develops its own 
corporate personality, its own unique ethos.281 One example of a 
particularly undesirable police ethos involved the New York 
Police Department's (ANYPD@) Street Crimes Unit (ASCU@).282 
Sergeant Noel Leader, in his testimony before the United States 
Commission on Civil Rights, explained that AStreet Crime rides 
around the city. And they stop individuals with no complainant, 
no victim. They arbitrarily of their own initiation stop 
individuals . . . . Street Crime . . . stops male blacks and Latinos 
randomly in the street without any victims.@283 New York 
Attorney General Elliot Spitzer likewise noted that Ait is the 
officer's own observation that initiates the stop and frisk.@284 
Members of the SCU itself admitted, according to the 
Commission, to calling in phony complaints matching a suspect's 
description if the suspect indicated a willingness to complain 
about the stop's legality.285 
 Yet, if the SCU was the worst example of a police culture 
disdainful of constitutional rights, that culture flourished in, and 
was encouraged or tolerated by, the NYPD more generally, 
which, the United States Civil Rights Commission concluded, 
disproportionately targeted Hispanics and African-Americans for 
stop-and-frisk investigationCa conclusion based partly on the 
NYPD's data summaries, which the Commission believed to be 
incomplete and to vastly understate the problem, and upon 

                                              
 281 See supra text accompanying notes 184-201. 
 282 See UNITED STATES COMM'N ON CIVIL RIGHTS, POLICE PRACTICES AND 

CIVIL RIGHTS IN NEW YORK CITY, Report (2000) [hereinafter COMM'N, POLICE IN NYC]. 
 283 Id. at 105 (quoting testimony of Sergeant Noel Leader). 
 284 Id. (quoting New York State Attorney General Elliot Spitzer). 
 285 Id. at 107. 
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citizen complaints.286 Law professor and criminologist Bernard 
Harcourt, in a careful analysis of the data, found this disparate 
stop-and-frisk racial impact to be a direct result of the NYPD's 
commitment to Aquality-of-life@ policing targeting even the most 
minor of crimes for aggressive prosecution combined with sub-
conscious stereotypes of black criminality and an internal man-
agement culture of denial of wrongdoing and obfuscation of com-
munity monitoring.287 
 The NYPD serves as one salient example, but many others could 
be named. The Los Angeles Police Department Ramparts 
scandal, the torture squads of Chicago's Area Two, racial profil-
ing by the New Jersey State Police, and race-linked use of 
excessive force by the Cincinnati police are just a few of the most 
recent and infamous examples.288 What does not make the papers 
as often, of course, are the many police departments with an 
ever-increasing commitment to the rule of law, a commitment 
sparked by enlightened leadership, scandal-revelation, public 
pressure, or some combination of these and other factors.289 The 
bottom line is that each police department, like each corporation, 
has a unique ethos that inheres in its decisionmaking structure 
and socialization and management practices. In this sense, as 
with corporations, individual police departments can be said to 
have a mens rea accompanying actions reflecting a unique 
departmental character worthy of censure for wrongdoing. 
 
                                              
 286 Id. at 95-96. 
 287 See BERNARD HARCOURT, ILLUSION OF ORDER: THE FALSE PROMISE OF 

BROKEN WINDOWS POLICING 713-75 (2001). 
 288 See Taslitz, Racial Auditors, supra note 247, at 239-48 (concerning 
racial profiling by the Maryland and Pennsylvania police and in Cincinnatti); Susan 
Bandes, Patterns of Injustice: Police Brutality in the Courts, 47 BUFF. L. REV. 1275 (1999) 
(analyzing police brutality in Chicago's Area Two); IVKOVIC, supra note 243, at 69, 76-77, 
85, 94, 137-38, 142 (analyzing Ramparts area scandal). 
 289 See generally DAVID A. HARRIS, GOOD COPS (2005) [hereinafter HARRIS, 
GOOD COPS] (summarizing and analyzing these developments in certain police depart-
ments); SAMUEL WALKER, THE NEW WORLD OF POLICE ACCOUNTABILITY (2005) (similar) 
[hereinafter WALKER, NEW WORLD]. 
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B.  The Expressive Function of the Police 
 

 Another prerequisite to the moral culpability of an organization 
is not only that it have a distinctive character but also that it be 
capable of, and be seen as capable of, sending messages about 
human worth.290 On this score too, however, the police fit the bill. 
 Of course, the state's monopoly on the legitimate use of force is 
what enables the state to promote the social stability and 
cohesion necessary for the existence of civil society.291 When the 
state uses force against any individual, therefore, its actions 
necessarily mark that individual as a threat to society.292 If there 
is insufficient justification for targeting that person as a prior or 
current social threatCfor example, if a police officer arrests 
someone without probable causeCthat targeting in turn identi-
fies that person as undeserving of the safeguards provided by 
requiring adequate reasons for invasive state action.293 The 
individual becomes marked as outside the circle of equal citizens. 
If that individual's identity is linked to a broader social group, 
and if his arbitrary treatment is in turn seen as the result of his 
group membership, as happens with racial profiling, then harm 
to him is seen as harm to the group.294 
 The police are the primary institution accorded the respon-
sibility to use force in everyday life on behalf of the state.295 Po-
lice actions are, therefore, necessarily unsettling to those sub-
jected to them and are frequently demeaning.296 When those ac-
tions are perceived as racially biased, even if subconsciously so or 

                                              
 290 See supra text accompanying notes 144-83. 
 291 See ANDREW E. TASLITZ, RECONSTRUCTING THE FOURTH AMENDMENT: A 

HISTORY OF SEARCH AND SEIZURE, 1789-1868 1-6 (forthcoming NYU Press Oct. 1, 2006). 
 292 Id. at 1-11. 
 293 See Sherry Colb, Innocence, Privacy, and Targeting in Fourth Amend-
ment Jurisprudence, 96 COLUM. L. REV. 1456, 1486-1500 (1996). 
 294 See Taslitz, Respect, supra note 246, at 45-51 (defining Arespect@ and ex-
plaining how unjustified searches and seizures can violate it). 
 295 See IVKOVIC, supra note 243, at 3. 
 296 See Taslitz, Respect, supra note 246, at 15-41 (making and illustrating 
this point). 
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even if resulting from mere institutional indifference rather than 
intentional malfeasance, entire racial groups feel the sting of 
insult.297 The results can be explosive. Amnesty International's 
Executive Director, William F. Schulz, in the wake of a series of 
police scandals, issued this caution: 

 Nothing threatens to rip this society apart racially any faster 
than disparity in treatment at the hands of the police. It has 
happened over and over before. Have we forgotten that nearly 
every one of the incidents of urban unrest in 1968 was touched 
off by arrests of blacks by white officers for minor offenses? 
Have we forgotten the experience of Los Angeles in 1992 
following the acquittal of police in the Rodney King case, a con-
flagration that did more than $700 million worth of damage in 
the country? Are we unaware that St. Petersburg, Florida was 
the scene of a similar, if less costly, riot as recently as 1996 
following the killing of a black motorist by a white officer? Do 
we really want to gamble that the United States has Aput all 
this behind us?@298 

 
 Schulz, I am sure, did not mean to suggest that police 
misbehavior alone causes riots. But the message of racial insult 
sent by police abuses can be the spark that lights the fires of 
violent protest. The examples of this point are legion, recurring 
periodically in American history like clockwork. The most recent 
race riot happened in Cincinnati after a white officer shot and 
killed a young black male.299 
 More subtle communicative effects are evident daily, rather than 
the eye-catching ones of occasional riotous conflagration. 
Notably, Professors Yuen J. Huo and Tom R. Tyler, in an em-
pirical study of minority attitudes toward the police in California, 

                                              
 297 See id. at 27-28. 
 298 WILLIAM F. SCHULZ, IN OUR OWN BEST INTEREST: HOW DEFENDING 

HUMAN RIGHTS BENEFITS US ALL 158 (2002). 
 299 See Taslitz, Racial Auditors, supra note 247, at 244-48 (discussing the 
Cincinnati riots); WILLIAMS, supra note 241, at 4-9 (engaging in a whirlwind tour of race 
Ariots@ (some call them Aprotests@) sparked at least in part by perceptions of police in-
justices). 
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concluded that, compared to whites, African-Americans and 
Latinos reported lower levels of satisfaction in their interactions 
with legal authoritiesCespecially the policeCand consequently 
less willingness to comply with the directives of legal 
authorities.300 These same minority groups also experienced less 
procedural fairness in dealing with authorities than did whites, 
and these perceptions of unfair treatment were more important 
than case outcomes in influencing the level of satisfaction with 
the police.301 Furthermore, different minority groups and whites 
shared relatively similar conceptions of what constitutes proce-
dural fairness: unbiased, respectful, individualized assessments 
of each person by the authorities.302 Procedural fairness mattered 
most to those minorities most strongly identifying with American 
society, even where those same minorities shared a strong sense 
of ethnic identity.303 
 The result of such minority group distrust of the police is a 
reduced willingness to aid the police in combating crime.304 That 
lessened police-community cooperation means that more 
criminals escape justice, and, with a reduced prospect of pun-
ishment, crime rises. But higher crime rates in minority commu-
nities breed the sense in those communities that police simply do 
not care.305 Thus, police come to be seen as either callous toward 
racial minorities or an active source of harassment of honest 
citizens, escalating the mutual sense of distrust and the cycle of 

                                              
 300 YUEN J. HUO & TOM R. TYLER, HOW DIFFERENT ETHNIC GROUPS REACT 

TO LEGAL AUTHORITY viii (Public Policy Institute of California ed., 2000). 
 301 Id. at viii-ix. 
 302 Id. at ix-x. 
 303 Id. 
 304 See, e.g., TOM R. TYLER & YUEN J. HUO, TRUST IN THE LAW: EN-
COURAGING COOPERATION WITH THE POLICE AND THE COURTS 146-47 (2002) (explaining 
why African-Americans, especially if young, are more unwilling to accept police officer 
decisions than are whites). See generally DAVID HARRIS, PROFILES IN INJUSTICE: WHY 

RACIAL PROFILING CANNOT WORK (2002) [hereinafter HARRIS, RACIAL PROFILING] 
(providing an extended defense of the proposition that minority group distrust of the 
police reduces minority cooperation with law enforcement, severely hampering its ef-
fectiveness). 
 305 See Taslitz, Respect, supra note 246, at 22, 26. 
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crime and recrimination.306 Once again, Amnesty International's 
George Schulz put the point well: 

A good percentage of successful police work depends on coop-
eration from the law-abiding elements in any community. If 
huge segments of the community are alienated from law en-
forcement authorities, mistrustful of them or frightened, that 
bodes ill for the willingness of those community members to 
extend a helping hand. Social commentator Dinesh D'Souza 
could never be accused of being a Ableeding heart liberal.@ His 
reason for opposing racial profiling is quite pragmatic: AGov-
ernment-sponsored . . . discrimination has the cataclysmic so-
cial effect of polarizing African-Americans who play by the rules 
and still cannot avoid being discriminated against. Even law-
abiding blacks become enemies of the system because they find 
themselves treated that way.@307 

 
 Police departments, like corporations, are therefore entities, 
each having a distinct ethos, that are capable of sending 
demeaning messages about human worth via morally inappro-
priate action. The public, or at least important segments of it, 
perceive such action as deeply degrading, demanding a firm 
retributive responseCa response that reaffirms the worth and 
dignity of individuals and of salient social groups.308 These seem 
good reasons to condemn serious police misconduct in a way akin 
to that accomplished by the criminal law.309 

                                              
 306 Id. at 21-28; HARRIS, GOOD COPS, supra note 289. 
 307 SCHULZ, supra note 298, at 159. 
 308 On the need for those degraded and of society to wreak retribution on 
tormenters who cause public harms, see generally Andrew E. Taslitz, The Inadequacies of 
Civil Society: Law's Complementary Role in Regulating Harmful Speech, 1 U. MD. L. J. OF 

RACE, RELIGION, GENDER & CLASS 306 (2001). 
 309 See Taslitz, Stories of Disrespect, supra note 254, at 2325. 
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C.  Police Department Mens Rea 

 

 As with corporations, this analysis raises questions of proof: 
How can we prove what is a particular department's ethos and 
whether it has acted with the sort of institutional mens rea 
worthy of criminal responsibility and punishment? My answer is 
the same as that given in the corporate context: by looking to the 
department's internal decisionmaking processesCits policies, 
decisionmaking structure, flow chart and practicesCto determine 
whether an individual officer's action reflects the Abasic beliefs of 
the [department].@310 Departmental responsibility does not, 
therefore, even require identifying any individual officer's 
wrongdoing but merely showing that some officer's reprehensible 
conduct was in fact encouraged by the corporate departmental 
ethos. The same concrete ways that Pam Bucy identified for 
establishing such encouragement in the corporate context can 
effectively be extended to the police context as well. 
 

1.  Hierarchy 
 

 Policing is necessarily hierarchical.311 However, hierarchy can be 
structured to encourage or discourage the flow of information 
from the bottom up.312 Moreover, an organizational hierarchy 
that allows the leadership to be too distant from the beat officers 
will mean a leadership unaware ofCperhaps willfully blind 
toCthe details of everyday policing.313 
                                              
 310 FRENCH, supra note 154, at 41; see supra text accompanying notes 184-
201. 
 311 See HARRIS, GOOD COPS, supra note 289, at 131 (noting police de-
partments adhere to a strict chain of command). 
 312 Id. at 131-32 (explaining that, despite policing's hierarchical nature, 
most offices in practice do nearly all their work unsupervised and with only sporadic re-
porting to superiors). 
 313 Id. at 127-30 (examining case study of a police manager improving 
performance by getting closer to his line officers and enhancing bottom-up communica-
tions), 134 (attacking departments that too readily pit command staff against rank-and-
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 The isolation and ignorance of management will further be 
fostered if it is insulated from feedback from those most affected 
by police management decisions or inactionCthe local com-
munity.314 Broader political pressures will always be brought to 
bear on the police from powerful interest groups or where some 
scandal or explosive event erupts.315 The best sorts of community 
policing reach out to the neighborhoods being policed, not only to 
build trust or open the flow of information about crime, but also 
to glean data about how the police themselves are performing.316 
Furthermore, community outreach is not limited to a public 
relations officer or a few beat officers; outreach includes police 
captains and even builds in regular opportunities for citywide 
police leadership to meet with various local communities.317 
Therefore, information must move locally from the bottom-up 
and then continue up the chain from the precincts to the Chief 
and his immediate aides. 
 

2.  Departmental Goals 
 

 If departmental goals are too narrow and include only what is 
rigidly measurable, the incentives throughout the chain of 
command will simply be to push up the numbers. For example, a 
focus on numbers of arrests will mean more arrests but not 
necessarily more valid arrests.318 A focus solely on the numbers 
                                              
file officers). 
 314 Id. at 116-18 (explaining community feedback loops); WALKER, NEW 

WORLD, supra note 289 (AIt is a basic principle of a democratic society that police should 
be answerable to the public.@). 
 315 See HARRIS, GOOD COPS, supra note 289, at 134-35 (illustrating political 
pressures). 
 316 Id. at 116-18. 
 317 Id. at 132-34; Taslitz, Racial Auditors, supra note 247, at 244-48 (il-
lustrating a high-community-involvement experiment in Cincinnati). 
 318 See, e.g., Jennifer R. Wynn, Can Zero Tolerance Last?, in ZERO TOLER-
ANCE: QUALITY OF LIFE AND THE NEW POLICE BRUTALITY IN NEW YORK CITY 107, 118-19 
(Andrea McArdle & Tanya Erzen eds., 2003) (illustrating this point via an interview with 
an officer who admits making phony arrests of suspected drug dealers for minor offenses 
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of guns kept off the streets will lead to widespread random, 
suspicionless searches like those undertaken by the New York 
City Street Crimes Unit, which did indeed collect many 
weapons.319 In modern data-driven policing, enhancing the 
numbers of personnel assigned to a Ahot-spot@ neighborhood with 
the expressed goal of dramatically reducing crime at that location 
creates incentives to achieve that goal by any means necessary.320 
 Police should, of course, be accountable for their numbers, but 
they must also be accountable for their methods. Respecting con-
stitutional limitations on how police go about their job must be 
embraced explicitly as as important a goal as up-ing the numbers 
of bad guys captured.321 That may mean more emphasis on 
collecting qualitative as well as quantitative dataCon how the 
police do their job, not merely on what job they do.322 Expanding 
                                              
without probable cause, then refusing to show up in court to avoid perjuring himself, all 
done to raise his arrest statistics and make it harder for the suspected dealers to make as 
many sales). 
 319 Id. at 113-14 (noting New York City's Street Crimes Unit made 45,000 
stops in 1997 and 1998 but only 9500 resulted in arrests); Taslitz, Racial Auditors, supra 
note 247, at 256-57 (recounting evidence that SCU made many of these stops with no 
complainant or evidence of any crime in the first place, then calling in phony complaints 
when it seemed likely that a stoppee would report the illegality). 
 320 See Wynn, supra note 318, at 119-20 (discussing ACompstat,@ the data-
driven policing system in New York City), 108-112 (recounting financial and other 
incentives to maximize arrests regardless of their validity or wisdom), 117-18 (noting rise 
in civilian complaints against New York City police in the era of Azero tolerance@ policing 
but the relative rarity of resulting police discipline). 
 321 See, e.g., IVKOVIC, supra note 243, at 140-41 (emphasizing importance of 
fostering a culture in which police are encouraged to report internal corruption); HARRIS, 
GOOD COPS, supra note 289, at 156-58 (noting importance of the police defining their mis-
sion as service to the publicCnot as Acatch[ing] bad guys@Ca mission that includes 
upholding the law and the Constitution). 
 322 See HARRIS, GOOD COPS, supra note 289, at 116-18 (stressing collecting 
community data on how its members perceive being treated by the police); WALKER, NEW 

WORLD, supra note 289, at 100-34 (summarizing Aearly intervention systems@ prompting 
investigation of how particular officers do their job and seeking, where appropriate, to 
correct it); Taslitz, Racial Auditors, supra note 247, at 230-38 (explaining what sorts of 
data, including qualitative data, independent racial auditors of the police collect, how, 
and why). 
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quantitative information can help in this goal as well. For 
example, efforts to increase data-collection on the race of those 
stopped and the reasons for the stop has both highlighted in 
several jurisdictions the existence of racial profiling and helped 
to discourage it.323 
 

3.  Educating Officers 
 

 Police officers need a thorough grounding not only in Fourth 
Amendment and related constitutional mandates, but also in 
their importance and their consistency with effective law 
enforcement.324 Police training at the academy and beyond must 
emphasize how compliance with reasonable suspicion, probable 
cause, and warrant requirements can build community trust, 
thus enhancing community candor and assistance.325 Such a part-
nership makes it easier to fight crime and to avoid errorCto 
reduce the risk of convicting the innocent from getting only one 
side of a story.326 

                                              
 323 See HARRIS, RACIAL PROFILING, supra note 304. 
 324 Professor Harris notes that almost all new law enforcement officers in 
the United States receive many weeks of formal training, followed by field training, that 
includes recitation of constitutional limits on police power. See HARRIS, GOOD COPS, su-
pra note 289, at 169. But, he notes, the completeness and quality of the legal training is 
woefully inadequate: 

 But it is unlikely that most police officer trainees will receive any training in 
civil or human rights, the flashpoint for so many of the struggles in our society 
between police officers and the public, particularly minority groups. Those 
departments that do cover these topics in their training typically spend little 
time on them. Moreover, whatever training recruits get in civil rights or 
constitutional law is usually taught not to help officers understand how to 
protect these important American values, but as part of Aavoiding lia-
bility@Chow to steer clear of lawsuits for violating the rights of the public. Little 
effort is made in such classes to show how a genuine regard for human and civil 
rights properly sets the standards for law enforcement and police conduct. 

Id. at 169. 
 325 See HARRIS, RACIAL PROFILING, supra note 304. 
 326 See Susan Bandes, Loyalty to One's Convictions: The Prosecutor and 
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 But much police unconstitutional behavior, such as racial 
profiling, is caused by unconscious and institutional forces rather 
than police ill will.327 Much social science research demonstrates 
that alerting persons to unconscious processes alone does not 
generally change behavior.328 But explaining to someone how and 
why these processes work and the reasons why we resist 
acknowledging their influence and avoid changing our actions 
does succeed nicely in improving poor behavior.329 Role-plays and 
active learning experiences, and guest lectures by those hurt by 
police misconduct, are also likely to be more effective than sole 
reliance on recitations of the law or other passive learning 
techniques.330 
 Education must, however, not be limited to the classroom. The 
learning process must be constant. Policy bulletins, the modeling 
of behavior by superiors, and clear rules to guide rookies are 
among the many ways to build a culture of compliance.331 It is the 
constant effort to do better that matters, as one expert on police 
ethics, T.E. Wren, has said: 

What is needed, then, is an approach to police formation that 
instills a passionate commitment to the law into the most 

                                              
Tunnel Vision, 49 HOWARD L. J. 475, 481-82 (2006) (explaining the cognitive processes 
that often lead police and prosecutors to focus too early on one subject, a Atunnel vision@ 
that may distract them from the real wrongdoer). 
 327 See generally, Andrew E. Taslitz, Wrongly Accused: Is Race a Factor in 
Convicting the Innocent?, 4 OHIO ST. J. CRIM. L. 121 (2006) (exploring some of these 
unconscious processes). 
 328 See ANDREW E. TASLITZ, RAPE AND THE CULTURE OF THE COURTROOM 
133 (1999). 
 329 Id. at 133. 
 330 Similar active-learning approaches seem to be having some success in 
changing attitudes and behavior in other areas governed by the law, for example, in 
reducing sexual harassment. See Andrew E. Taslitz & Sharon Styles-Anderson, Still Offi-
cers of the Court: Why the First Amendment is No Bar to Challenging Racism, Sexism, 
and Ethnic Bias in the Legal Profession, 9 GEO. J. LEGAL ETHICS 781, 834-35 (1996). 
 331 See HARRIS, GOOD COPS, supra note 289, at 84-85 (emphasizing impor-
tance of a pervasive police culture of accountability) 90-103, 116-22 (surveying account-
ability techniques), 135-53 (illustrating enlightened leaders using these techniques), 154-
71 (articulating and illustrating the elements of a healthy police culture). 
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intimate parts of a policeman's personality structure and self 
interpretation and simultaneously incorporates this attitude 
with the tacit norms and expectations that bind the police fra-
ternity together. If this could somehow be done, then a police-
man who himself [is] confronted by misconduct and corruption 
by his comrades would be perceived as having been betrayed by 
them and not, as it usually seems, the other way around. In this 
best of all police sub-worlds, the revised idea of a fellow officer 
being Aall right@ would include his having qualities like the 
strength to resist corruption . . . and above all the confidence to 
chide another for tarnishing his badge.332 

 
4.  Punishing the Current Offense 

 

 No system designed to show an entity's due diligence in 
preventing harm should meet that burden without an effective 
internal means for sanctioning wrongdoers. Current internal 
sanctioning mechanisms for individual officers' Fourth Amend-
ment violations have been shown to be inadequate.333 They 
usually do not include economic sanctions on the wayward 
officer; few are reprimanded anyway, especially given minimal, if 
any, efforts to ferret out the misbehavior,334 and, as law professor 
Christopher Slobogin has put it, Apolice superiors have a hard 
time punishing hard-working cops for mistakes made at the 
margin, at least where there is no external pressure to do so.@335 
 A wide variety of better internal reprimand procedures can 
easily be envisioned. Independence of the investigators and 
decisionmakers would be important. A department might, for 
example, create an administrative mechanism in which depart-
mental outsidersCperhaps rotating three-person tribunals of 
volunteer lawyersCconsider complaints.336 A schedule of liqui-
                                              
 332 T.E. Wren, Whistleblowing and Fidelity to Friends, in THE ETHICS OF 

POLICING 37 (J. Kleining ed., 1996). 
 333 See Slobogin, supra note 275. 
 334 See id. at 374-79. 
 335 Id. at 384. 
 336 See id. at 386-87 (suggesting analogous proposals); Robert P. Davidow, 
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dated penalties might be applied, based both upon officer salary 
and the egregiousness of the violation.337 To avoid over-
deterrence,338 initially only officers recklessly, knowingly, or 
purposely violating the Constitution should pay a financial pen-
alty.339 Negligent officers facing a first offense might be required 
                                              
Criminal Procedure Ombudsman as a Substitute for the Exclusionary Rule: A Proposal, 4 
TEX. TECH. L. REV. 317 (1973) (proposing a Afourth branch@ ombudsman to enforce 
constitutional restrictions on law enforcement). 
 337 See Slobogin, supra note 275, at 386-90 (recommending a similar form of 
liquidated damages). 
 338 See Richard A. Posner, Excessive Sanctions for Governmental Miscon-
duct in Criminal Cases, 57 WASH. L. REV. 635, 640-42 (1982) (arguing that police salaries 
will always necessarily fail to compensate adequately, so imposing the full social costs on 
an officer of his mistakes will severely over-deter; Posner thus favors only monetary 
entity liability for the police department); PETER SCHUCK, SUING GOVERNMENT: CITIZEN 

REMEDIES FOR OFFICIAL WRONGS 98 (1983) (arguing damages remedy will Achill . . . 
vigorous decisionmaking@). 
 339 See Slobogin, supra note 275, at 410-11. Slobogin argues that officers 
who inadvertently violate the Constitution might resent a financial penalty as unfair, 
though he seems to suggest both that the result may be under-deterrence or over-
deterrence. See id. at 373-80, 405-12, 416-18. The police department, as an organizational 
entity, is both unlikely to suffer resentment effects for negligent conduct and is particu-
larly well-suited to achieve organization-wide change and improved training, especially 
for problem officers. See id. at 399-400. Therefore, Slobogin would not punish individual 
officers acting in good faith but would instead allow civil penalties on the department as a 
whole for individual officers' well-meaning but negligent conduct, or even permit strict 
liability as to the department, though a Astrict liability@ with a Agood faith@ out that 
sounds to me more like negligence liability. See id. at 399-400, 417. I do not address civil 
case police entity liability here for the simple reason that I think that expanding such 
liability is a political non-starter. For similar political reasons, I doubt that permitting 
injured citizens to pursue ordinary tort damages against individual officers is a viable 
option either. Of course, I recognize that there are considerable political obstacles to my 
own proposals. But I think it more likely that state or local legislatures might permit a 
system of liquidated damages paid by officers to the stateCin effect, docking offending 
officers' pay without hurting the state's overall budgetary healthCthan the sort of regime 
Slobogin proposes. (An alternative approachCpaying part or all liquidated damages to 
citizens who never faced prosecution, thus never having the benefit of the exclusionary 
ruleCmight also be politically marketable as providing a relatively easy administrative 
way of compensating Ainnocent@ victims of improper searches and seizures. See infra text 
accompanying notes 342-45 (proposing such an alternative). Perhaps police chiefs could 
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to participate in remedial training programs and receive a 
warning. But repeated violationsCeven if each were merely negli-
gentCshould thereafter result in a rising penalty scale, creating 
an incentive to learn and obey the law.340 There is strong reason 
to believe, contrary to claims made elsewhere, that such a regime 
would not over-deter.341 Instead, both individual officers and the 
department as a whole would have an incentive to search for 
more proactive methods of preventing crime so that fewer search-
es are needed342 and to turn to judges for warrants more often, 
the warrant serving as a sort of Aadvisory opinion@ giving officers 
some comfort that their actions are legal.343 Professional pride, 

                                              
impose analogous pay-docking procedures without legislation if the chiefs are able to 
stand up to powerful police unions. My proposal as to punishing an officer's current 
offense is thus inspired by, and closely tracks aspects of, Slobogin's suggestion while also 
substantially differing from it, especially because Slobogin sees his regime as entirely 
replacing the exclusionary rule. To avoid an individual officer's perception of unfairness, 
however, I agree that his negligence should not result in immediate financial penalties. 
But he would face re-training and a warning, thus both discouraging re-offending and 
reducing perceived unfairness if he does re-offend. Because financial penalties are only 
one non-determinative factor in my proposed good-faith analysis, departments, not just 
individual officers, still have an incentive to seek organizational reform to avoid the sting 
of the exclusionary remedy. They cannot simply pay a fine as the Aprice@ for admitting 
evidence. See Davies, supra note 10 (explaining the difference between a Aprice@ and a 
Asanction@ and the distinction's significance under the exclusionary rule). 
 340 Cf. Slobogin, supra note 275, at 416-17 (discussing punitive and other 
damages options in certain cases, an idea analogous to that of a rising individual officer 
penalty scale). 
 341 See id. at 394-417 (defending an analogous regime against claims of 
over-deterrence and under-deterrence based on the teachings of cognitive psychology). 
 342 See id. at 413-16 (summarizing data suggesting that Aproblem-oriented 
policing@ is as effective as aggressive search and seizure practices in combating crime in 
Ahot spot@ neighborhoods); Mark Moore, Problem-Solving and Community Policing, in 
MODERN POLICING 130 (Michael Tonry & Norval Morris eds., 1992) (collecting data on 
problem-solving impacts); LAWRENCE SHERMAN ET AL., THE KANSAS CITY GUN 

EXPERIMENT 1-3 (1995) (reporting results of aggressive patrol and seizure tactics); Law-
rence W. Sherman, Police and Crime Control, in MODERN POLICING, supra, at 157, 213 
(similar). 
 343 See Slobogin, supra note 275, at 409-10. 
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other reward structures encouraging aggressive crime-control 
efforts, and political pressures would also likely prod, there is 
good reason to believe, officers into doing their jobs via 
constitutional means rather than abandoning doing them at 
all.344 
 To ensure that cases are brought before these tribunals in the 
first place, a mandatory referral should be made whenever 
either: (a) a suppression motion is granted or (b) a constitutional 
violation is found but suppression denied pursuant to the 
exclusionary rule's good faith exception. Moreover, liquidated 
penalties could be turned over as damages paid to any citizen 
filing a complaint of ill-treatment, later found by the tribunal to 
be valid, but where no prosecution resulted or where one was 
readily nolle-prossed by the prosecutor's office.345 This would cre-
ate incentives for citizens ultimately not facing prosecution to 
have their complaints heard. Such a regimeCthough only one 
possible way to do thingsCwould raise the likelihood that the 
good faith exception will not undermine the exclusionary rule's 
deterrent value. It would, on the other hand, in a real sense 
demonstrate the department's good faith commitment to the rule 
of law.346 

                                              
 344 See id. at 407-10. Yet, without some financial penalty on individual 
officers, under-deterrence is likely. See id. at 373-80 (using cognitive theory to explain 
why the exclusionary rule devoid of serious individual officer financial penalties will 
under-deter). My task here is to gauge the scope of the good faith exception to the 
exclusionary rule, not to defend the rule itself, so I do not here respond to Slobogin's 
broader goalCthat the exclusionary rule be eliminated. See id. at 364-68. 
 345 Citizen payments smack, however, of tort damages remedies, raising po-
tential constitutional objections, including violation of the Seventh Amendment right to 
jury trial in civil cases, a problem likely avoided by adhering to a more administrative-
style model conceiving of the payments as pure penalties turned over to the state. See id. 
at 421-23; see also supra note 315 (also noting an administrative scheme might be more 
politically marketable). The choice between making payments to the citizen (creating 
incentives for them to report claims) versus to the broader state treasury (thus raising no 
state-wide budgetary issues) is thus a close one. What matters for the purposes of es-
tablishing good faith, however, is that the existence of some system of financial penalties 
is an important indicator of that faith. 
 346 Cf. Slobogin, supra note 275, at 418 (arguing, interestingly, and though 
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5.  Monitoring Compliance with Legal Requirements 

 

 I, Erik Luna, and others have written about this point 
extensively elsewhere.347 The central theme of a sound monitor-
ing system is that it must be aggressive in uncovering violations 
rather than simply reacting to them, and it must Afetishize@ 
transparency.348 Active systems require both internal and 
external audits specifically aimed at identifying constitutional 
violationsCaudits distinct from those done for other purposes.349 
Transparency requires involving outsidersCespecially lay 
representatives of the neighborhoodCto have an effective voice in 
police policymaking and in review of individual cases.350 One 
fascinating experiment in this area, albeit one begun under 
judicial auspices, is under way in Cincinnati, where joint groups 
of various strata of the local citizenry worked together with street 
officers and police managers to craft a mutually agreeable system 
for preventing police abuses and for continuing to be actively 
involved in monitoring.351 The resulting publicity accompanying 
such efforts further promotes transparency.352 

                                              
only in a paragraph, that a department, under the entity liability the author proposes, 
might reduce or eliminate its financial liability in some cases if, A[a]nalogous to the 
framework for fining corporations under the federal sentencing guidelines, . . . it could 
show that it cooperated with the investigation into the police action and that it made a 
meaningful post-offense response to the culprit@).  
 347 See generally Luna, supra note 280; Taslitz, Racial Auditors, supra note 
247. 
 348 See supra note 347. 
 349 See generally Taslitz, Racial Auditors, supra note 247; WALKER, NEW 

WORLD, supra note 289, at 135-70. 
 350 See Taslitz, Racial Auditors, supra note 247, at 221-64; see generally 
Luna, supra note 280. 
 351 See Taslitz, Racial Auditors, supra note 247, at 244-48. 
 352 See id. at 258-64 (noting auditors' symbiotic relationship with the 
media). 
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6.  Reacting to Past Violations 

 

 The point here is that it is necessary but not sufficient to make a 
good faith claim that the violator in the case now before the court 
has been or shortly will be punished. The department must also 
show that it has consistently sanctioned past violators and, much 
like the National Transportation Safety Board would do in 
airplane crash cases, has thoroughly investigated the causes of 
any mistakes made and attempted to correct them.353 
 

7.  Reward Structure 
 

 This last consideration would focus on whether bonuses, raises, 
commendations, and awards are given to effective officers who 
comply with constitutional mandates and denied to those who do 
not.354 Similarly, the department must provide the counseling 
and training opportunities to enable all officers to compete for 
these benefits and to allow even wayward officers to aspire to the 
carrot and not merely fear the stick.355 

                                              
 353 Cf. Barry C. Scheck & Peter J. Neufeld, Toward the Formation of AInno-
cence Commissions@ in America, 86 JUDICATURE 98, 102-03 (Sept.-Oct. 2002) (analogizing 
to National Transportation Safety Board procedures to create a new board to investigate 
innocence claims and associated systemic failures). 
 354 See HARRIS, GOOD COPS, supra note 289 at 155 (concerning incentive 
and reward structures). 
 355 See id. at 155, 169-71 (reforming officer training). 
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D.  Tentative Conclusions 

 
 

1.  The Good Faith Exception Was Not A Good Idea 
 

 I should not be understood by my remarks as endorsing any 
version of the good faith exception to the exclusionary rule. 
Although my goal here is not to develop any full-blown challenge 
to the exception but rather to improve its operation, there are 
good reasons to doubt its wisdom that are worth mentioning as a 
cautious note. Notably, it never truly makes the victimsCthe 
individual searched and societyCentirely whole because it does 
not nullify the search, rendering it as if it had never been.356 To 
the contrary, it places the judicial imprimatur on a violation of 
constitutional rights.357 What courts or anyone does speaks more 
loudly than what they say.358 Although a court may bemoan a 
breach of Fourth Amendment rules, failing to provide any 
effective remedy for such a breach demonstrates disrespect for 
the law. 
 Furthermore, I tend to agree with Justices Stevens and Burger 
that the police as an entity are not the only culpable parties 
when the constitutional law of search and seizure is violated.359 
Such a breach reflects a failure to foster a constitutional culture 
in which rights are fully respected, and the denial of a remedy for 
breach by society's representatives is a de facto endorsement of 
the wrong.360 Constitutional principles serve as a way of bonding 

                                              
 356 See supra text accompanying notes 72-73. I admit, however, to some 
ambivalence here, given Professor Davies thought-provoking argument that the good 
faith exception is necessary to the exclusionary rule's being viewed as a moral Asanction@ 
rather than the mere Aprice@ of doing business. See Davies, supra note 10. 
 357 See supra text accompanying notes 73-75. 
 358 Andrew E. Taslitz, Fortune-Telling and the Fourth Amendment: Of Ter-
rorism, Slippery Slopes, and Predicting the Future, 58 RUTGERS L. REV. 195, 220-21 
(2005) (concerning ways in which changes in law change public attitudes). 
 359 See supra text accompanying notes 78-79. 
 360 See supra text accompanying notes 78-79. 
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a diverse nation into the American people.361 The nullification of 
the wrong represented by application of the exclusionary rule is a 
re-affirmation of American bonding and unity behind our highest 
moral principles. 

                                              
 361 See TASLITZ, RECONSTRUCTING THE FOURTH AMENDMENT, supra note 8, 
at 55-61. 
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2.  The Exception as Practiced Is Vacuous 
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 But, if there is to be a good faith exception, the Court has 
created a ramshackle doctrinal structure. Simple tort negligence 
is definitionally present whenever the police have violated the 
Fourth Amendment by engaging in an Aunreasonable@ search and 
seizure.362 Yet, in Leon, the Court made clear that, when police 
are relying on a warrant, such negligence is insufficient to show 
bad faith.363 Instead, something more is required, something 
demonstrating greater culpability by the police as an institu-
tionCsomething akin to at least the gross negligence involved in 
imposing entity liability in criminal cases.364 But the Court does 
not require any serious inquiry into whether such gross 
negligence by the entity has occurred. It does not explore internal 
police departmental policies, structure, and practices to assess 
departmental culpability.365 Such an inquiry would have its costs, 
but they are not insuperable ones, as the experience in Florida of 
requiring depositions in felony casesCoriginally challenged as 
likely to promote explosive costs but instead decreasing long-
term costsChas revealed.366 More importantly, however, such 
inquiries, even if costly, are mandated if entity culpability is 
truly in question. Instead, however, the Court relies on a subjec-
tive and rough instinctive judicial reaction to whether the police 
have gone too far. The Court overtly justifies its approach by an 
empirically unproven cost-benefit analysis that assumes no 
reduction in deterrence by recognizing a good faith exception.367 
But its implicit moral analysis suggests that it would not change 
direction were empirical evidence to point the other way because 
it sees application of the exclusionary rule as a public sanction 
condemning extreme negligence or recklessness showing an 
indifference to human worth and constitutional values akin to 

                                              
 362 See supra text accompanying notes 35-39. 
 363 See supra note 9. 
 364 See supra text accompanying notes 36-80. 
 365 See supra text accompanying notes 19-143 (analyzing the Court's good 
faith exception cases). 
 366 See Taslitz, Slaves No More, supra note 269, at 768-69 n.378, 776-79 
(discussing the Florida experience). 
 367 See supra text accompanying notes 19-35. 
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that in criminal cases.368 But such a vision is morally vacuous 
absent adequate investigation into, and proof of, such culpability, 
as this article recommends. 
 

3.  Criminal Sanctions Are Not a Feasible Alternative 
 

 Criminal sanctions for police departments are not a practical 
substitute for such investigation. Such sanctions could truly 
bleed treasuries dry and severely over-deter. They would divert 
enormous psychological and material resources from crime 
control.369 If successful, such prosecutions would mark entire 
police departments as criminals, either breeding disrespect for 
the law or blurring the line between law enforcement and crimi-
nality.370 Proof would also be very time-consuming and difficult 
given the beyond a reasonable doubt standard and the other pro-
cedural protections for defendants at criminal trials.371 Yet, in the 
Court's vision of the exclusionary rule's function, some sort of 
serious condemnation of entity culpability is nevertheless 
required.372 A properly-constructed good faith exception to the 
exclusionary rule can do just that. 

                                              
 368 See supra text accompanying notes 36-71. Perhaps more accurately, the 
Court may be conflicted about whether it sees the good faith exception as involving 
release from an economic Aprice@ or a Amoral sanction.@ Cf. Davies, supra note 10. 
 369 Critics who worry that civil damages remedies imposed on individual 
officers would over-deter would surely be aghast at the idea of individual officer criminal 
liability. See, e.g., William J. Stuntz, The Virtues and Vices of the Exclusionary Rule, 20 
HARV. J.L. & PUB. POL'Y 443, 446 (1997). 
 370 See Taslitz, Civil Society, supra note 10 (discussing communicative 
political impact of criminal sanctions). 
 371 See ELLEN S. PODGOR, ET. AL., CRIMINAL LAW: CONCEPTS AND PRACTICE 
199-219, 240-53 (2005) (discussing beyond a reasonable doubt and other procedural 
protections for defendants in criminal trials). 
 372 See supra text accompanying notes 36-71. 
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4.  The Court's Rationale for Not Extending the Exception to 

Warrantless Searches is Fuzzy 
 

 The Court's current version of the good faith exception also 
raises another puzzle. If the absence of departmental culpability 
is the primary justification for the exception, then why not apply 
it to warrantless searches?373 One response is that the Court may 
take the view that, though warrantless searches and seizures are 
frequently necessary, they can never be set up as the politically 
moral ideal.374 There is always some taint of culpability without 
prior judicial sanction when a constitutional violation occurs, 
even if it involved but ordinary negligence on the officer's or the 
entity's part.375 In any event, extending the good faith exception 
to warrantless searches and seizures would make suppression 
the exception rather than the rule when a constitutional violation 
is found, a step the Court has apparently thus far been unwilling 
to take. Furthermore, taking such a step makes sense only if you 
believe that deterrence is the sole purpose of the exclusionary 
rule and will not be undermined by the good faith exception's 
expansion to warrantless searchesCtwo beliefs I do not share.376 

                                              
 373 See TASLITZ & PARIS, supra note 1, at 547 (noting good faith exception 
applies only to searches based upon a warrant). 
 374 See TASLITZ, RECONSTRUCTING THE FOURTH AMENDMENT, supra note 8, 
at 17-44 (reviewing historical grounds for distrusting both warrantless searches and 
those based on insufficiently particularized warrants). 
 375 See Taslitz, Civil Society, supra note 10, at 329-30 (on a character of 
indifference toward harm being what justifies criminal liability for gross negligence); 
supra text accompanying notes 144-50 (similar). 
 376 See supra text accompanying notes 355-58 (summarizing briefly the 
reasons for my opposition to narrowing of the exclusionary remedy).  
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5.  The Court Should Have the Courage of Its Convictions 

 

 The current doctrine is a confused and half-hearted effort. If the 
Court is truly to have the courage of its convictions, it should 
grant the good faith shield only when the prosecutor has proven 
the absence of any departmental-level culpability via the factors 
addressing such culpability that I have outlined here. Otherwise, 
the Court should recognize the inadequacy of its current ap-
proach to good faith by chucking the doctrine entirely. One way 
to come close to doing this sub judice without openly jettisoning a 
long-standing doctrine is to find Abad faith@ where there is simple 
tort negligence. Arguably, looked at in isolation, the recent Groh 
case did this, denying the good faith shield where the police had 
made a truly technical error.377 I doubt, however, that this case 
marks a radical retrenchment of the good faith exception, though 
it may reveal a sense that the Court is at least troubled by its 
earlier precedent's implications.378 If the good faith exception is to 
exist, the entity-liability model posited here and nascent in Leon 
would do more to deter constitutional violations and promote 
respect for the police and the law than does the current state of 
confusion. 
 
 
  
 

                                              
 377 See supra text accompanying notes 100-12. 
 378 See supra text accompanying notes 100-12 (discussing my reasons for 
this conclusion). 
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