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A.  INTRODUCTION 
 
 Clinical programs in which students work for, with, or as 
prosecutors are not that unusual. Many law schools have ar-
rangements in which students work in the offices of local 
prosecutors, both state and federal, as interns assigned to a 
bureau or individual.1 There, they might do the typical work of 
an intern, research and writing, or possibly take on more 
active tasks such as answering written motions, interviewing 
witnesses, performing field investigations, or acting as second-
seat at a trial. In a few programs, students actually assume 
the responsibilities of the prosecution, appearing in court, 
negotiating dispositions and even conducting trials. The field-
work supervision almost always is delegated to Assistant Dis-
trict Attorneys (ADAs) or Assistant United States Attorneys 

                                              
 * *  P r o f e s s o r  o f  L a w  a n d  D i r e c t o r  o f  C l i n i c a l  E d u c a t i o n ,  B r o o k l y n  L a w  
S c h o o l .  A  b i g  t h a n k  y o u  t o  H a n s  S i n h a  f o r  h i s  i n i t i a t i v e  a n d  p a t i e n c e  i n  o r g a n i z i n g  t h i s  
p r o j e c t  a n d  a  s a l u t e  t o  a l l  o f  t h e  c l i n i c a l  t e a c h e r s  w h o  k n o w  s o  w e l l  t h e  u p s  a n d  
d o w n s  o f  p r o s e c u t i o n  c l i n i c s .  T h a n k  y o u  a l s o  t o  G e n e  C e r r u t i ,  M a r y e l l e n  F u l l e r t o n  a n d  
M i n n a  K o t k i n  f o r  t h e i r  h e l p  o n  e a r l i e r  d r a f t s .  
 1  G a t h e r i n g  i n f o r m a t i o n  o n  c l i n i c s  i s  d i f f i c u l t  g i v e n  t h e  i n c l u s i v e  d e f i n i t i o n s  o f  m o s t  
p r o g r a m s .  I  s u r v e y e d  l a w  s c h o o l  w e b  p a g e s  a s  o f  f a l l  2 0 0 4  a n d  c o u n t e d  a n y  
p r o g r a m  d e s c r i b e d  b y  t h e  s c h o o l s  a s  i n c l u d i n g  a  p r o s e c u t i o n  c o m p o n e n t ,  w h e t h e r  i n -
h o u s e  o r  e x t e r n s h i p .  S e v e n t y - s i x  l a w  s c h o o l s  l i s t e d  s o m e  k i n d  o f  p r o s e c u t i o n  c l i n i c a l  
o p p o r t u n i t y .  O f  t h o s e ,  s i x t e e n  s e e m  d e s i g n e d  t o  a l l o w  s t u d e n t s  t o  h a n d l e  c a s e s  
p e r s o n a l l y  u n d e r  t h e  s u p e r v i s i o n  o f  a  p r o s e c u t o r  w h i l e  t h e  b a l a n c e  i d e n t i f y  t h e m -
s e l v e s  a s  e x t e r n s h i p s  b y  o f f e r i n g  e i t h e r  a  s p e c i f i c  p r o s e c u t i o n  p r o g r a m  o r  b y  l i s t i n g  
p r o s e c u t o r ' s  o f f i c e s  a s  a v a i l a b l e  p l a c e m e n t  s i t e s .  A  f e w  p r o g r a m s  h a v e  u n i q u e  
f e a t u r e s .  A t  C a r d o z o  S c h o o l  o f  L a w ,  s t u d e n t s  w o r k  f u l l - t i m e  f o r  a  s e m e s t e r  i n  t h e  
M a n h a t t a n  D i s t r i c t  A t t o r n e y ' s  O f f i c e .  S e e  h t t p : / / w w w . c a r d o z o . y u .  
e d u / a c a d e m i c _ p r o g / c l i n i c a l _ p r o g . a s p  ( l a s t  v i s i t e d  J a n .  8 ,  2 0 0 5 ) .  I n  t h e  P r o s e c u t i o n  
P r a c t i c u m  a t  O h i o  S t a t e  U n i v e r s i t y  M o r i t z  C o l l e g e  o f  L a w ,  s t u d e n t s '  i n - c o u r t  w o r k  i s  
v i d e o t a p e d  f o r  r e v i e w  b y  f a c u l t y  a n d  s t u d e n t s .  S e e  h t t p : / / m o r i t z l a w . o s u . e d u /  
c e n t e r s a n d c l i n i c s / p r o s _ c l i n i c . h t m l  ( l a s t  v i s i t e d  J a n .  8 ,  2 0 0 5 ) .  



 FILE:C:\WP51\74-4\CAPLOW.DTP     Jan 01/10/06 Tue 10:14AM 
 
 
2005] STRAIGHT COURSE 921 
 

 

(AUSAs). A few schools have established more formal collabo-
rations where an ADA is detailed to work exclusively in the 
clinic while the clinical teacher also may supervise the 
students' casework.2 
 Just as prosecutors often see themselves as a breed apart 
from other lawyers,3 prosecution clinics seem to occupy a sepa-
rate space, and in many fundamental ways do not share the 
concerns of other client-based clinics. While the work of stu-
dent prosecutors does not always resemble that of their peers 
in other clinics, some prosecution clinics still attempt to pro-
mote autonomy and independent judgment within the bound-
aries of the role. But in the context of prosecution, students 
also are exposed to the multifaceted responsibilities and duties 
of prosecution, and learn to balance the many competing inter-
ests at stake with a degree of authority, discretion and some-
times plain guts.4 As I learned when making a career switch 
                                              
 2  A t  B r o o k l y n  L a w  S c h o o l ,  w e  o f f e r  s e v e r a l  v a r i a t i o n s  o f  t h i s  m o d e l  i n  c o o p -
e r a t i o n  w i t h  t h r e e  p r o s e c u t i o n  o f f i c e s .  S e e  i n f r a  t e x t  p p .  6 - 9  T h i s  a l s o  i s  t h e  m o d e l  
t h a t  h a s  b e e n  d e v e l o p e d  a t  N e w  Y o r k  U n i v e r s i t y  ( N Y U )  S c h o o l  o f  L a w  a n d  P a c e  
U n i v e r s i t y  L a w  S c h o o l  i n  c o n j u n c t i o n  w i t h  t h e  O f f i c e  o f  t h e  D i s t r i c t  A t t o r n e y  o f  N e w  
Y o r k  C o u n t y .  T h e  M a n h a t t a n  D i s t r i c t  A t t o r n e y  ( D A )  w o u l d  a p p o i n t  t o  a  t w o - y e a r  c y c l e  
w i t h  t h e  c l i n i c  a  s e n i o r  A D A  w h o s e  p r i n c i p a l  r e s p o n s i b i l i t y  w a s  t h e  s t u d e n t  s u -
p e r v i s i o n .  A  f a c u l t y  m e m b e r  t a u g h t  t h e  s e m i n a r ,  b u t  t h e  l e v e l  o f  p a r t i c i p a t i o n  o f  t h e  
A D A  m i g h t  v a r y  f r o m  n o n e  t o  f u l l  p a r t n e r s h i p  i n  t h e  c l a s s .  I n  2 0 0 0 - 2 0 0 1 ,  I  t a u g h t  
t h e  P r o s e c u t i o n  C l i n i c  a t  N Y U  a s  a n  a d j u n c t .  F o r  a  d e s c r i p t i o n  o f  h e r  e x p e r i e n c e  
t e a c h i n g  t h e  P a c e  P r o s e c u t i o n  o f  D o m e s t i c  V i o l e n c e  C l i n i c ,  s e e  V a n e s s a  M e r t o n ,  
W h a t  D o  Y o u  D o  W h e n  Y o u  M e e t  a  AW a l k i n g  V i o l a t i o n  o f  t h e  S i x t h  A m e n d m e n t @ I f  
Y o u ' r e  T r y i n g  t o  P u t  T h a t  L a w y e r ' s  C l i e n t  i n  J a i l ? , @ 6 9  F L .  R E V .  9 9 7  ( 2 0 0 0 ) .  
 3  S e e ,  e . g . ,  D A V I D  M .  N I S S M A N  &  E D  H A G A N ,  T H E  P R O S E C U T I O N  F U N C T I O N  x i  ( 1 9 8 2 )  
( AT h e  n a t u r e  o f  t h e  p r o s e c u t o r ' s  f u n c t i o n  i n  t h e  l e g a l  s y s t e m  t e n d s  t o  i s o l a t e  h i m  
f r o m  t h e  r e s t  o f  t h e  p r o f e s s i o n  a n d  t o  u n i t e  h i m  w i t h  h i s  f e l l o w  p r o s e c u t o r s . @) .  T h e  
a u t h o r s  a s s e r t  a  k i n d  o f  n a t i o n w i d e  p r o s e c u t o r i a l  m e n t a l i t y  w i t h  a  s h a r e d  Ag a l l o w s  
h u m o r @ a n d  e x t o l  t h e  t r a n s f o r m a t i o n  o f  y o u n g  p r o s e c u t o r s  i n t o  At o r p e d o e s , @ u s i n g  i m -
a g e r y  s u c h  a s  Ab a t t l e s , @ Aa t t a c k s , @ As k i r m i s h e s , @ As o l d i e r s , @ a n d  Aw e a p o n s  a n d  
a r m a m e n t s @ t o  d e s c r i b e  t h e  r e l a t i o n s h i p  o f  t h e  p r o s e c u t o r  t o  d e f e n d a n t s ,  d e f e n s e  
a t t o r n e y s ,  a n d  e v e n  c o u r t s .  I d .  a t  1 .  W h i l e  e v e r y  s p e c i a l t y  m a y  h a v e  i t s  r h e t o r i c ,  t h e  
w a r r i o r  s e e m s  t o  b e  t h e i r  c h o s e n  s e l f - i m a g e .  
 4  P r o s e c u t o r s  h a v e  m a n y  l o y a l t i e s  a n d  c o n s t i t u e n c i e s :  t h e  v i c t i m ,  t h e  p o l i c e ,  t h e  
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from single-focus, client-centered criminal defense work to 
prosecution, this balancing act is difficult to master and even 
more difficult to sustain in the daily environment of most 
criminal courts.5 
 Over the years, these differences have prompted me to ask 
repeatedly where prosecution clinics fit in the increasingly 
multi-hued tapestry of clinical education. Other than providing 
them with undeniably exciting, timely and marketable 
experience, do these clinics make any kind of lasting impres-
sion on the students who become prosecutors after graduation? 
Does the work of the clinician in a prosecution clinic inculcate 
any values that might cause its graduates to become a 
different kind of prosecutor from someone who never partici-
pated in such a law school program? By that, I do not mean a 
more technically skilled lawyer, capable of trying cases more 
competently or behaving with greater assurance in the court-
room.6 What I question is whether we have any success in 

                                              
c o u r t ,  t h e  l e g a l  s y s t e m ,  t h e  c o m m u n i t y  a n d  t h e  d e f e n d a n t .  T h e  c l a s s i c  f o r m u l a t i o n  o f  
t h i s  c o m p l e x  o f  d u t i e s  i s  i n  B e r g e r  v .  U n i t e d  S t a t e s ,  2 9 5  U . S .  7 8 ,  8 8  ( 1 9 3 5 ) :  

 T h e  [ p r o s e c u t o r ]  i s  t h e  r e p r e s e n t a t i v e  n o t  o f  a n  o r d i n a r y  p a r t y  t o  a  c o n -
t r o v e r s y ,  b u t  o f  a  s o v e r e i g n t y  w h o s e  o b l i g a t i o n  t o  g o v e r n  i m p a r t i a l l y  i s  a s  
c o m p e l l i n g  a s  i t s  o b l i g a t i o n  t o  g o v e r n  a t  a l l ;  a n d  w h o s e  i n t e r e s t ,  t h e r e f o r e ,  
i n  a  c r i m i n a l  p r o s e c u t i o n  i s  n o t  t h a t  i t  s h a l l  w i n  a  c a s e ,  b u t  t h a t  j u s t i c e  s h a l l  
b e  d o n e .  A s  s u c h ,  h e  i s  i n  a  p e c u l i a r  a n d  v e r y  d e f i n i t e  s e n s e  t h e  s e r v a n t  o f  
t h e  l a w ,  t h e  t w o f o l d  a i m  o f  w h i c h  i s  t h a t  g u i l t  s h a l l  n o t  e s c a p e  o r  i n n o c e n c e  
s u f f e r  .  .  .  .  [ W ] h i l e  h e  m a y  s t r i k e  h a r d  b l o w s ,  h e  i s  n o t  a  l i b e r t y  t o  s t r i k e  
f o u l  o n e s .  

 
 5  O t h e r s  h a v e  n o t e d  t h e  c h a l l e n g e  o f  t h e  c r o s s - o v e r  e x p e r i e n c e .  S e e ,  e . g . ,  
M e r t o n ,  s u p r a  n o t e  2 ,  a t  9 9 8 - 1 0 0 1 ;  A b b e  S m i t h ,  O n  R e p r e s e n t i n g  a  V i c t i m  o f  
C r i m e ,  i n  L A W  S T O R I E S  1 4 9  ( G a r y  B e l l o w  &  M a r t h a  M i n o w  e d s . ,  1 9 9 6 ) .  
 6  M a n y  y e a r s  a g o ,  w h e n  c l i n i c s  i n  g e n e r a l  w e r e  s t a r t i n g  t o  m o v e  f r o m  s k i l l s -
b a s e d  t e a c h i n g  t o  l a b o r a t o r i e s  f o r  t h e o r y ,  e t h i c s  a n d  s y s t e m i c  c r i t i q u e ,  p r o s e c u t i o n  
c l i n i c s  w e r e  d e s c r i b e d  b y  a n  i n s t r u c t o r  i n  s u c h  a  c l i n i c  a s  At y p i c a l l y  f o c u s [ i n g ]  o n  t h e  
p r a c t i c a l ,  d a y - t o - d a y  a s p e c t s  o f  t h e  p r o s e c u t o r ' s  o f f i c e @ r a r e l y  o f f e r i n g  a n  o c c a s i o n  t o  
d i s c u s s  At h e  e t h i c a l  a n d  s o c i a l  i s s u e s  t h a t  t h e  p r o s e c u t o r  m u s t  f a c e  .  .  .   o r  t h e  r o l e  
o f  t h e  p r o s e c u t o r  i n  t h e  A m e r i c a n  j u d i c i a l  s y s t e m . @ M a r t i n  H .  B l e s k y ,  O n  B e c o m i n g  
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helping to create prosecutors whose everyday practice in the 
trenches reflects an entrenched commitment to a justice mis-
sion that can struggle successfully against a dominant culture 
that values conviction rates, discourages non-conformity and 
engenders cynicism.7 While the same questions could be asked 
about any area of law practice, the received wisdom about the 
justice pursuit of prosecutors makes the struggle against these 
inducements more urgent and more vital to resist. 
 There are extensive examples of the misbehavior of prose-
cutors in cases involving trial misconduct, suppression of evi-
dence, use of false testimony, abuse of power and, in some 
highly publicized instances, reluctance to reassess evidence of 
innocence.8 Clinicians surely have to honestly and openly 
discuss this behavior. The challenge for clinicians who work 
                                              
a n d  B e i n g  a  P r o s e c u t o r ,  7 8  N W .  U .  L .  R E V .  1 4 8 5 ,  1 4 9 5  ( 1 9 8 4 ) .  N o  d o u b t  t h i s  h a s  
c h a n g e d  i n  m a n y  c l i n i c s ,  b u t  t h o s e  w h e r e  t h e  l i o n ' s  s h a r e  o f  t h e  s u p e r v i s i o n  a n d  r e -
f l e c t i o n  i s  b e i n g  g u i d e d  b y  a  p r o f e s s i o n a l  p r o s e c u t o r  r a t h e r  t h a n  a n  e d u c a t o r  s t i l l  m a y  
b e  t o o  i n f o r m e d  w i t h  a  s i n g l e  p e r s p e c t i v e .  
 7  T h i s  i s  o n l y  t h e  f i r s t  o f  m a n y  g e n e r a l i z a t i o n s  I  v e n t u r e  a b o u t  p r o s e c u t o r ' s  
o f f i c e s  a n d  t h e  p r o s e c u t o r s  t h e m s e l v e s .  O f  c o u r s e ,  t h e r e  i s  b o t h  i n s t i t u t i o n a l  a n d  
i n d i v i d u a l  d i v e r s i t y  b e t w e e n  a n d  a m o n g  o f f i c e s .  B o t h  p o l i c y  a n d  p r a c t i c e  i n  p a r t i c u l a r  
i n s t a n c e s  r e f l e c t  t h i s .  
 8  S e e  g e n e r a l l y ,  B E N N E T T  L .  G E R S H M A N ,  P R O S E S C U T O R I A L  M I S C O N D U C T  ( 2 d  e d .  
2 0 0 1 )  ( p r o v i d i n g  t h e  m o s t  c o m p r e h e n s i v e  t a x o n o m y  o f  m i s c o n d u c t ) .  I n  1 9 9 9 ,  t h e  
C h i c a g o  T r i b u n e  r a n  a  m u l t i - d a y  s e r i e s  w r i t t e n  b y  K e n  A r m s t r o n g  a n d  M a u r i c e  
P o s s l e y  a b o u t  Ac h e a t i n g @ i n  h o m i c i d e  c o n v i c t i o n s  t h a t  w e r e  o v e r t u r n e d  b e c a u s e  
p r o s e c u t o r s  f a i l e d  t o  d i s c l o s e  e v i d e n c e  s u g g e s t i n g  i n n o c e n c e  o r  k n o w i n g l y  u s e d  f a l s e  
e v i d e n c e .  S e e  K e n  A r m s t r o n g  &  M a u r i c e  P o s s l e y ,  B r e a k  R u l e s ,  B e  P r o m o t e d ,  C H I .  
T R I B . ,  J a n .  1 4 ,  1 9 9 9 ,  a v a i l a b l e  a t  L E X I S ,  N e w s  L i b r a r y ,  C h i .  T r i b .  F i l e . ;  K e n  
A r m s t r o n g  &  M a u r i c e  P o s s l e y ,  P r o s e c u t i o n  o n  T r i a l  i n  D u P a g e ,  C H I .  T R I B . ,  J a n .  1 2 ,  
1 9 9 9 ,  a v a i l a b l e  a t  L E X I S ,  N e w s  L i b r a r y ,  C h i .  T r i b .  F i l e . ;  K e n  A r m s t r o n g  &  M a u r i c e  
P o s s l e y ,  R e v e r s a l  o f  F o r t u n e ,  C H I .  T R I B . ,  J a n .  1 3 ,  1 9 9 9 ,  a v a i l a b l e  a t  L E X I S ,  N e w s  
L i b r a r y ,  C h i .  T r i b .  F i l e . ;  K e n  A r m s t r o n g  &  M a u r i c e  P o s s l e y ,  T h e  V e r d i c t :  D i s h o n o r ,  
C H I .  T R I B . ,  J a n .  1 0 ,  1 9 9 9 ,  a v a i l a b l e  a t  L E X I S ,  N e w s  L i b r a r y ,  C h i .  T r i b .  F i l e . ;  K e n  
A r m s t r o n g  &  M a u r i c e  P o s s l e y ,  T r u e  P a t r i o t  N o t  Q u i t e  a  S h i n i n g  S t a r ,  C H I .  T R I B . ,  J a n .  
9 ,  1 9 9 9 ,  a v a i l a b l e  a t  L E X I S ,  N e w s  L i b r a r y ,  C h i .  T r i b .  F i l e . ;  s e e  a l s o  D a n i e l  M e d w e d ,  
T h e  Z e a l  D e a l :  P r o s e c u t o r i a l  R e s i s t a n c e  t o  P o s t - C o n v i c t i o n  C l a i m s  o f  I n n o c e n c e ,  8 4  
B . U .  L .  R E V .  1 2 5 ,  1 2 5 - 2 9  ( 2 0 0 4 ) .  
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with prosecution offices, either directly or by monitoring stu-
dent interns, is to raise these issues with sufficient diplomacy 
to avoid alienating the host office and jeopardizing the clinic.9 
In this essay, I argue that clinicians in this milieu have an 
even greater than usual responsibility to prepare our students 
for the highest level of moral and honorable practice and to 
plant the seeds of resistance against the pull of species adap-
tation that is found in the strong institutional culture of most 
prosecutors' offices. Certainly there is abundant literature 
available that provides more than enough materials for a 
classroom component.10 How to do this effectively is the chal-
lenge we face, and frankly one that I think we meet with 
mixed success. At the very least, if we do not already have an 
explicit goal to attempt to inspire ethical, empathic, self-con-
scious and individualistic prosecutors, we should. To give sus-
tenance to this argument, I offer some organizing tools, includ-
ing discussion topics and readings, to equip the prosecution 
clinic instructor for this charge. 
 Although many clinicians might cringe at the suggestion 
that we attempt to indoctrinate, or even influence, the future 
behavior of our students, preferring to allow them to find their 
own paths, in general, most of us are probably more directive 
than we would hope.11 This essay argues that clinical teachers 

                                              
 9  T o  a c h i e v e  t h i s ,  a m o n g  o u r s e l v e s  w e  m u s t  b e  c a n d i d  a b o u t  b o t h  t h e  a d v a n -
t a g e s  a n d  p o t e n t i a l  p r o b l e m s  a s s o c i a t e d  w i t h  t h e s e  l o n g s t a n d i n g  c o l l a b o r a t i o n s ,  i n  
o r d e r  t o  p l a n  c a r e f u l l y  s o  t h a t  s t u d e n t s  h a v e  t h e  b e n e f i t  o f  w h a t  o f t e n  c a n  b e  a  
v i b r a n t  s e t t i n g  i n  w h i c h  t o  l e a r n  m a n y  b a s i c  l i t i g a t i o n  s k i l l s  a n d  t o  s h o u l d e r  s e r i o u s  
r e s p o n s i b i l i t i e s .  T h i s  s y m p o s i u m  w i l l  c o n t r i b u t e  s i g n i f i c a n t l y  t o  t h a t  e f f o r t .  
 1 0  S e e  b o o k s  a n d  a r t i c l e s  d i s c u s s e d  i n f r a ,  P a r t  D . 1 - 7 .  
 1 1  A  p e r s o n a l  p a r e n t h e t i c a l :  W h a t e v e r  t h e  s u b j e c t  m a t t e r  o f  t h e  c l i n i c a l  
p r o g r a m ,  w h a t e v e r  t h e  p r e c i s e  p e d a g o g i c a l  m e t h o d ,  w h a t e v e r  t h e  g o a l s  o f  c a s e  o r  
c l i e n t  s e l e c t i o n ,  s e t t i n g  o r  s k i l l  f o c u s ,  w h a t e v e r  t h e  d e t a i l s  o f  c r e d i t s ,  g r a d e s  o r  
d u r a t i o n ,  c l i n i c a l  t e a c h e r s  s h a r e  a n  i d e n t i f i a b l e  s e t  o f  o b j e c t i v e s  a n d  a  f u n d a m e n t a l  
a p p r o a c h  t o  t h e i r  m i s s i o n .  A t  t h e  r i s k  o f  b e i n g  o f f e n s i v e l y  r e d u c t i v e ,  a f t e r  a l m o s t  
t h i r t y  y e a r s  o f  m i n g l i n g  i n  t h e  c o m m u n i t y  o f  c l i n i c a l  t e a c h e r s  I  a m  g o i n g  t o  v e n t u r e  a  
t r u i s m :  C l i n i c a l  l a w  p r o f e s s o r s  s t r i v e  t o  c r e a t e  a  l e a r n i n g  e n v i r o n m e n t  i n  w h i c h  
s t u d e n t s  e n c o u n t e r  t h e  r e a l  w o r k  a n d  t h e  r e a l i s t i c  p r o b l e m s  o f  l a w y e r s ,  a n d  p e r f o r m  
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in prosecution clinics must take on an aggressive, even explic-
it, role in inculcating an enduring justice mission that will be 
strong enough to withstand the pull toward acquiescence to 
contrary institutional norms. In clinics where students are 
given as much responsibility for exercising judgment and 
discretion as full-fledged junior prosecutors, and where inde-
pendent thinking is a goal, we cannot afford to be oblique or 
subtle about our teaching mission. I suspect this might be 
heretical to most clinical teachers, but, once again, the distinc-
tive characteristics of prosecution may necessitate different 
pedagogical goals and strategies. 

                                              
t a s k s  i n  t h a t  c o n t e x t ,  a l l  i n  a  r a r i f i e d  e n v i r o n m e n t  d e d i c a t e d  t o  t h e  s t u d e n t s '  
p r o f e s s i o n a l  d e v e l o p m e n t .  T h u s ,  t h e  c l i n i c a l  t e a c h e r / s u p e r v i s o r ' s  j o b  i s  t o  q u e s t i o n ,  
t o  p r o b e ,  t o  i n v e s t i g a t e ,  t o  e n g a g e ,  t o  r e a c t ,  t o  c h a l l e n g e ,  t o  i n s p i r e  a n d  t o  t r u s t ,  i n  
s u m  t o  p r o v i d e  t h e  b a s i s  f o r  l a u n c h i n g  s e l f - c r i t i c a l ,  c o m p e t e n t ,  c o n f i d e n t  l a w y e r s .  W e  
t r y  t o  o f f e r  t h e  Ao u g h t @ b e f o r e  t h e  s t u d e n t s  e n t e r  t h e  w o r l d  o f  t h e  Ai s . @ W e  a t t e m p t  t o  
s h o w  s t u d e n t s  w h a t  l a w  p r a c t i c e  m i g h t  b e  l i k e  i f  w e  h a d  n o n e  o f  t h e  t i m e  o r  f i n a n c i a l  
p r e s s u r e s  o f  r e a l i t y  l a w ;  t h u s ,  w h e n  i n  t h e  i m p e r f e c t  w o r l d ,  t h e y  c a n  d r a w  u p o n  t h e i r  
r a r i f i e d  c l i n i c a l  l e s s o n s .  E v e n ,  o r  m a y b e  e s p e c i a l l y ,  w h e n  s t u d e n t s  i n t e r n  o f f  c a m p u s ,  
a w a y  f r o m  o u r  i m m e d i a t e  s u p e r v i s i o n ,  w e  e n h a n c e  t h e i r  f i e l d  w o r k  b y  e n g a g i n g  t h e m  
i n  s e l f - r e f l e c t i o n  e x e r c i s e s .  S o m e  c l i n i c a l  t e a c h e r s  s e e  o u r s e l v e s  a s  r o l e  m o d e l s ,  
a l b e i t  i m p e r f e c t  o n e s .  T h e  m e t a m o r p h o s i s  f r o m  t y r o  t o  s e l f - s u f f i c i e n t  Ae x p e r t @ m a y  
n o t  b e  c o m p l e t e  u n t i l  m a n y  y e a r s  a f t e r  g r a d u a t i o n ,  b u t  t h e  p r o c e s s  b e g i n s  i n  t h i s  
r e l a t i v e l y  s a f e ,  n u r t u r i n g ,  s t u d e n t - c e n t e r e d  s e t t i n g .  S e e  A s s ' n  o f  A m .  L a w  S c h . ,  
S e c t i o n  o n  C l i n i c a l  L e g a l  E d u c a t i o n ,  R e p o r t  o f  t h e  C o m m i t t e e  o n  t h e  F u t u r e  o f  t h e  I n -
H o u s e  C l i n i c ,  4 2  J .  L E G A L  E D U C .  5 1 1  ( 1 9 9 2 ) ;  s e e  a l s o  U S E R ' S  G U I D E  F O R  C L I N I C A L  A N -
T H O L O G Y :  R E A D I N G S  F O R  L I V E - C L I E N T  C L I N I C S  2 9 - 8 2  ( A l e x  J .  H u r d e r  e t  a l .  e d s . ,  1 9 9 9 ) .  



F I L E : C : \ W P 5 1 \ 7 4 - 4 \ C A P L O W . D T P                               J a n  0 1 / 1 0 / 0 6  T u e  

1 0 : 1 4 A M  
 
 
9 2 6  M I S S I S S I P P I  L A W  J O U R N A L  [ V o l .  7 4  
 

 
B.  THE INHERENT CHARACTERISTICS OF PROSECUTION 

CLINICS 
 
 At Brooklyn Law School (BLS), we offer extensive clinical 
experiences in prosecution settings. Sketching these programs 
provides a quick overview of the range of programs available. 
First, we have a classic Criminal Practice externship where 
students work in prosecution offices, as well as defender ser-
vices and criminal justice agencies. Externships where stu-
dents are supervised by ADAs or AUSAs rather than faculty 
members are the most common prosecution clinic arrange-
ment. 
 Since 1986, we also have offered another variation of the 
prosecution clinic: an Ain-house@ clinic taught exclusively by 
full-time faculty members under the aegis of the Kings County 
(Brooklyn) District Attorney.12 Its office, and the courts where 
the students appear, are within a two block radius of the law 
school. This clinic began after I returned to the law school from 
an extended leave of absence as Criminal Court Bureau Chief 
in that office, and is an almost mirror-image of the mis-
demeanor defense clinic I took as a student and taught as a 
new clinician. Along with my colleague Lisa Smith, a veteran 
of the DA's Office, we enrolled between twelve and fourteen 
students each year. We were allowed to select appropriate 
misdemeanor cases to assign the students that ordinarily 
would have been handled by first-year ADAs. We were ap-
pointed Special Assistant District Attorneys because only a 
properly appointed ADA is authorized by law to prosecute.13 
On an almost daily basis, we would appear in Brooklyn Crimi-

                                              
 1 2  T h e  o n l y  o t h e r  r e p o r t e d  e x a m p l e  o f  t h i s  m o d e l  i s  t h e  U n i v e r s i t y  o f  
N e b r a s k a  C r i m i n a l  P r a c t i c e  C l i n i c .  S e e  K a r e n  K n i g h t ,  T o  P r o s e c u t e  I s  H u m a n ,  7 5  

N E B .  L .  R E V .  8 4 7 ,  8 5 1 - 5 2  ( 1 9 9 6 ) .  J u d g i n g  s o l e l y  f r o m  t h e  l a w  s c h o o l ' s  c u r r e n t  w e b  
p a g e ,  h o w e v e r ,  t h i s  p r o g r a m  n o w  s e e m s  t o  b e  a n  e x t e r n s h i p .  S e e  
h t t p : / / l a w . u n l . e d u / c l i n i c . h t m l  ( l a s t  v i s i t e d  O c t .  2 9 ,  2 0 0 4 ) .  
 1 3  N . Y .  C O U N T Y  L A W  '  7 0 0  ( M c K i n n e y  1 9 5 0 )  
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nal Court with our students to handle every aspect of the case, 
from arraignment through plea negotiations and pre-trial 
motions, to hearings and trial. Now taught entirely by 
Professor Smith, this program is still an important part of our 
clinical curriculum and is a key feeder to post-graduate jobs 
with DA offices throughout the city and regionally because the 
students' year of misdemeanor prosecution experience makes 
these students very attractive candidates.14 
 In 2002, the law school added another non-traditional 
prosecution clinic to our offerings. Students work in the United 
States Attorney's Office (USAO) for the Eastern District of 
New York (EDNY) prosecuting federal Apetty offenses.@15 Al-
though this clinic is not taught by full-time faculty, the law 
school has contracted with two senior AUSAs to supervise the 
work of eight students who handle all phases of the prosecu-
tion personally. The AUSAs commit many hours of their work-
day to the eight clinic students and also teach the seminar. 
Last year, students obtained two convictions after trials before 
federal Magistrate Judges.16 
 Finally, students can choose a `boutique' appellate clinic 
in which they brief and argue a respondent's appeal on behalf 
of the Manhattan District Attorney's Office. A senior supervi-

                                              
 1 4  A t  o n e  p o i n t  d u r i n g  h e r  m o r e  t h a n  f i f t e e n  y e a r s  a t  t h e  l a w  s c h o o l ,  
L i s a  S m i t h  t o o k  a  l e a v e  o f  a b s e n c e  a n d  t h e n  w o r k e d  p a r t - t i m e  a s  S p e c i a l  E x e c u t i v e  
A s s i s t a n t - i n - C h a r g e  o f  D o m e s t i c  a n d  C h i l d  A b u s e  f r o m  1 9 9 6  t o  1 9 9 8 .  A s  a  r e s u l t ,  
s h e  c h a n g e d  t h e  e m p h a s i s  o f  t h e  c l i n i c  t o  d o m e s t i c  v i o l e n c e  c a s e s  f o r  s e v e r a l  y e a r s .  
L a s t  y e a r ,  s h e  a g a i n  c h a n g e d  i t s  d e s i g n  a n d  c r e a t e d  a  c o m m u n i t y  p r o s e c u t i o n  c l i n i c  
w h i c h  s h e  d e s c r i b e s  i n  t h i s  s y m p o s i u m  i s s u e .  L i s a  S m i t h ,  C o m m u n i t y  P r o s e c u t i o n :  
C a n  a  L a w  S c h o o l  P r o s e c u t o r ' s  C l i n i c  A d o p t  T h i s  A p p r o a c h ? ,  7 4  M I S S .  L . J .  1 2 8 1  
( 2 0 0 5 ) .  
 1 5  W e  c o n s i d e r  t h i s  h y b r i d  p r o g r a m  t o  b e  o n e  o f  o u r  i n - h o u s e  c l i n i c s  
b e c a u s e  t h e  s t u d e n t s  a s s u m e  a l l  l a w y e r i n g  r e s p o n s i b i l i t i e s  a n d  a r e  c l o s e l y  s u p e r v i s e d  
b y  t h e  a d j u n c t  i n s t r u c t o r s  w h o  a r e  s e l e c t e d  f o r  t h e i r  u n d e r s t a n d i n g  o f  a n d  c o m m i t -
m e n t  t o  t h e i r  t e a c h i n g  r e s p o n s i b i l i t i e s .  S t u d e n t s  a p p e a r  i n  D i s t r i c t  C o u r t  p u r s u a n t  t o  
l o c a l  c o u r t  r u l e s .  
 1 6  S e e  T h o m a s  A d c o c k ,  L a w  S t u d e n t s  A r e  M a k i n g  F e d e r a l  C a s e s ,  
N . Y . L . J . ,  J a n .  2 3 ,  2 0 0 4 ,  a t  1 6 .  
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sor, a BLS graduate who initiated this program years ago, 
works with three to four students each year overseeing their 
written and oral advocacy. Under her supervision, and after 
several moots with ADAs in her office, they argue before the 
Appellate Division, First Department, of the Supreme Court of 
the State of New York, an intermediate appellate court. 
 All of these programs, and particularly the trial level 
clinics, are highly sought by the students, and offer substan-
tial exposure to the skills (interviewing, counseling, fact inves-
tigation, oral and written advocacy) and values (competence, 
self-development, professional improvement) common to any 
clinical program, and actually provide ample opportunities to 
Apromote justice, fairness, and morality.@17 For the moment, 
they are an established component of our clinical program, 
which itself is extensive and varied in areas of practice, types 
of clients represented and lawyering skills emphasized.18 
 Whatever the arrangement, prosecution clinics have sev-
eral common features, and the aggregation of these character-
                                              
 1 7  T h e s e  a r e  t h e  c o r e  v a l u e s  i d e n t i f i e d  b y  t h e  AM a c C r a t e  R e p o r t . @ 
A . B . A .  S E C T I O N  O F  L E G A L  E D U C A T I O N  A N D  A D M I S S I O N S  T O  T H E  B A R ,  L E G A L  E D U C A T I O N  A N D  

P R O F E S S I O N A L  D E V E L O P M E N T C A N  E D U C A T I O N A L  C O N T I N U U M ,  R E P O R T  O F  T H E  T A S K  F O R C E  O N  

L A W  S C H O O L S  A N D  T H E  P R O F E S S I O N S :  N A R R O W I N G  T H E  G A P  ( 1 9 9 2 ) .  
 1 8  A  d e s c r i p t i o n  o f  t h e  e n t i r e  c l i n i c a l  p r o g r a m  a t  B r o o k l y n  L a w  c a n  b e  
f o u n d  a t  t h e  B L S  w e b s i t e .  S e e  
h t t p : / / w w w . b r o o k l a w . e d u / a c a d e m i c / c l i n i c s / g e n i n f o . p h p  ( l a s t  v i s i t e d  F e b .  1 2 ,  
2 0 0 5 ) .  I t  i s  w o r t h  m e n t i o n i n g  t h a t  t h e  f u t u r e  o f  t h e  U S A O  P r o s e c u t i o n  C l i n i c  i s  p r e -
c a r i o u s .  T h e  f e d e r a l  p e t t y  o f f e n s e  c a s e  n o r m a l l y  i s  p r o s e c u t e d  b y  a n  a g e n t  r a t h e r  
t h a n  a n  A U S A ,  a n d  m a n y  d e f e n d a n t s  a p p e a r  p r o  s e .  T h e  o r i g i n  o f  o u r  p r o g r a m  i s  a n  
i r o n i c  e x a m p l e  o f  t h e  c o n n e c t i o n s  f o r g e d  i n  t h e  c l i n i c a l  c o m m u n i t y .  F o r  m a n y  y e a r s ,  
t h e  N Y U  c r i m i n a l  d e f e n s e  c l i n i c  h a n d l e d  p e t t y  o f f e n s e s  i n  t h e  E D N Y .  T h e i r  c l i n i c a l  
i n s t r u c t o r  s u g g e s t e d  t h a t  B L S  s t a r t  a  p r o g r a m  l a r g e l y  b e c a u s e  h a v i n g  a  l a w y e r ,  a n d  
e v e n  b e t t e r  a  l a w  s t u d e n t ,  o n  t h e  p r o s e c u t i o n  s i d e  w o u l d  i m p r o v e  t h e  e x p e r i e n c e  f o r  
t h e  N Y U  s t u d e n t s .  F o r  t w o  y e a r s ,  B L S  a n d  N Y U  l a w  s t u d e n t s  h a v e  b e e n  a d v e r s a r i e s ,  
a  c l i n i c a l  d r e a m  ( o r  n i g h t m a r e )  c o m e  t r u e  a s  e a c h  s i d e  o v e r w o r k e d  t h e i r  c a s e s  i n  
t y p i c a l  c l i n i c a l  l a w  s t u d e n t  f a s h i o n !  L a s t  y e a r ,  N Y U  a l m o s t  d i s c o n t i n u e d  i t s  p r o g r a m .  
S i n c e  t h i s  w o u l d  h a v e  m e a n t  t h a t  o u r  s t u d e n t s  w o u l d  l i t i g a t e  a g a i n s t  t h e  d e f e n d a n t s  
d i r e c t l y ,  n o t  a n  i d e a l  s i t u a t i o n ,  i f  N Y U  w e r e  t o  c e a s e  o p e r a t i o n s ,  w e  p r o b a b l y  w o u l d  
h a v e  t o  a s  w e l l .  
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istics distinguish all prosecution clinics from most other clini-
cal programs. 
 

1.  No IndependenceCMultiple Overseers 
 
 Prosecution clinics are wholly dependent on a partnership 
with the office of the prosecutor. Although specific arrange-
ments may be subject to some negotiation, the prosecutor's 
office has the final say about the types of cases students can 
handle and the courts in which they can appear. Most critical-
ly, it sets limits on the self-direction of the students' decision-
making and discretion, and often even dictates who supervises 
them. This external oversight and control is not only different 
from the structure of other clinics, it also may well constrain 
the teaching and learning capabilities of the program. Because 
these clinics depend on the sponsorship of the prosecutor's 
office, clinic instructors rarely want to risk the existence of the 
program by deviating from office policies to approach a case 
too creatively or incompatibly with the office norms.19 
 Even the staple of clinical teaching B systemic critique B 
may falter when to do so challenges policies or norms nega-
tively or skeptically. At the end of the day, the prosecutor's 
office may find the liabilities of the relationship outweigh the 
benefits, particularly in a location where other law schools 
compete for this resource. Finally, students may be reluctant 
to question openly the policies and norms of an office where 
they may be interviewing for post-graduate employment at the 

                                              
 1 9  I n  h e r  a r t i c l e ,  K a r e n  K n i g h t  s e t s  f o r t h  a  w r i t t e n  m e m o r a n d u m  o f  
u n d e r s t a n d i n g  b e t w e e n  t h e  C o u n t y  A t t o r n e y ' s  O f f i c e  a n d  t h e  U n i v e r s i t y  o f  N e b r a s k a  
C o l l e g e  o f  L a w  w h i c h  d e l e g a t e s  t o  t h e  s u p e r v i s i n g  f a c u l t y  t h e  As a m e  d e g r e e  o f  
d i s c r e t i o n  w i t h  r e s p e c t  t o  c a s e  h a n d l i n g  t h a t  a n y  d e p u t y  i n  t h e  o f f i c e  e n j o y s [ , ] @ a n d  
t h a t  A[ c ] l i n i c  p o l i c i e s  m u s t  b e  c o n s i s t e n t  w i t h  t h e  p o l i c i e s  a n d  s t a n d a r d s  p r o m u l g a t e d  
b y  t h e  p u b l i c  p r o s e c u t o r @ a n d  n o t  Ai n c o n s i s t e n t  w i t h  t h e  e d u c a t i o n a l  m i s s i o n  o f  t h e  
c l i n i c . @ K n i g h t ,  s u p r a  n o t e  1 2 ,  a t  8 6 7 .  T h i s  i s  a n  e x c e l l e n t  p r e c a u t i o n ,  p o s s i b l y  u s e d  
b y  o t h e r  s c h o o l s  a l s o ,  a l t h o u g h  w e  h a v e  n e v e r  r e d u c e d  t h e  t e r m s  o f  o u r  c o o p e r a t i o n  
t o  w r i t i n g  a t  B L S .  
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same time as they are taking the clinic. 
 

2.  No Client RepresentationCMultiple Roles 
 
 In a prosecution clinic, students do not have an identifi-
able client (whether an individual or an entity) so that many 
of the moral and ethical considerations that arise in the con-
text of legal representation are missing. Observations about 
and reactions to these dilemmas often provide the richest 
fodder for both formal and ad hoc discussions in supervision 
sessions and in class. Issues of this nature actually do surface 
all the time for the government lawyer, particularly the public 
prosecutor, and can result in extremely rich and controversial 
discussions in the clinic seminar. But the approach of a prose-
cution clinic to these valuable discussions is necessarily quite 
different, circumscribed not only by role and policy, but also by 
confidentiality, security and public integrity. In addition, 
because most interpersonal interactions in a criminal prosecu-
tion are between the prosecutor and witnesses, whether vic-
tim, eyewitness or police officer, and sometimes the witnesses 
are uncooperative, unwilling and even complicit, the goals of 
this communication, as well as its very tone, are far from the 
client-centered, empathic approach that dominates clinical 
teaching.20 

                                              
 2 0  I n  t h e  p a s t ,  I  u r g e d  a  v i c t i m - c e n t e r e d  a p p r o a c h  t o  p r o s e c u t i o n  b a s e d  
o n  r e s p e c t ,  c o m p a s s i o n  a n d  e m p a t h y  t h a t  d r a w s  o n  v a l u e s  i n h e r e n t  i n  c l i e n t - c e n -
t e r e d  m o d e l s .  S t a c y  C a p l o w ,  W h a t  I f  T h e r e  I s  N o  C l i e n t ? :  P r o s e c u t o r s  a s  
AC o u n s e l o r s @ o f  C r i m e  V i c t i m s ,  5  C L I N I C A L  L .  R E V .  1 ,  3 7  ( 1 9 9 8 ) .  
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3.  No Ivory TowerCMultiple Influences 

 
 Few clinical teachers would admit to wanting to be the 
exclusive influence or role model for our students. As a group, 
we are not competitive or territorial. On the other hand, most 
of us would admit that we rarely teach neutrally, but either 
directly or indirectly try to set our students on a path of social 
and self-awareness, to be caring, empathic, hardworking law-
yers and individuals. Students interact with other influences 
all the time in school and at other jobs. Indeed, clinics in gen-
eral call attention to the work of other lawyers, whether ad-
versaries, co-counsel or judges. In an in-house clinic, with its 
truncated case load, those interactions may be quite limited. 
In contrast, by their nature, prosecution programs are located 
in the courthouse trenches where students work side-by-side 
with full-time prosecutors. There, clinic students are subjected 
to many more, and sometimes contradictory, influences than 
in the usual bell jar clinical environment where the clinical 
instructor's voice is often a powerful solo. This immersion pro-
vides many opportunities to observe critically a great number 
of situations and individuals, the fodder for rich reflection and 
classroom discussion. But it may also capture students, indoc-
trinating them with the received wisdom of the DA's office, 
exposing them to a dominant (and quite unselfcritical) culture, 
and transforming their behavior accordingly. Even if the 
clinical instructor offers alternative approaches, values and 
insights, the allure of the real world is inescapable, particular-
ly if the student aspires to be a prosecutor. 
 Prosecutors see themselves as defenders of justice. Their 
job is stressful because of the power they wield and the conse-
quences of the decisions they must make daily. Their multiple 
allegiances B to crime victims, to the court, to the public, to a 
justice ideal, and even to the defendants B necessitate balanc-
ing interests that few other jobs require. Even with this un-
derstanding of the difficulties of the job, some prosecutors have 
been known to routinely (sometimes inadvertently but 



F I L E : C : \ W P 5 1 \ 7 4 - 4 \ C A P L O W . D T P                               J a n  0 1 / 1 0 / 0 6  T u e  

1 0 : 1 4 A M  
 
 
9 3 2  M I S S I S S I P P I  L A W  J O U R N A L  [ V o l .  7 4  
 

sometimes intentionally) engage in varieties of both large and 
small scale misconduct. Regardless of the details of the ar-
rangement with the prosecutor's office, clinics struggle to form 
students' character to avoid misconduct while in law school 
and beyond. Their clinical teacher is a ghostly whisper in the 
courtroom or the precinct offering some ARemember me@ advice 
about judgment, discretion and honor, while the much louder 
voices of colleagues and supervisors in the prosecutor's office 
are screaming, AThis is the way we do things@ or AIt's office 
policy@ or AWhat's your `win-loss' record?@ 
 

C.  BECOMING A PROSECUTOR 
 
 How do prosecutors learn this careless or even willful 
behavior? My years as Director of Training and my continuing 
contacts with colleagues who design and coordinate in-house 
education of ADAs in New York City provide me with an over-
view of local practice Every fall, and sometimes more fre-
quently, a group of newly appointed prosecutors are sworn in, 
receive credentials and begin training programs. Here in New 
York City, several hundred recent law school graduates attend 
training programs at the four main local prosecution offices 
(Brooklyn, Manhattan, Queens and the Bronx).21 While each 
county has its own curriculum, all train in the fundamentals. 
For example, at the Kings County (Brooklyn) DA's Office, the 
introductory training program covers the following topics in its 
written materials: Accusatory Instruments, Discovery and Dis-
closure, Suppression, Search and Seizure, Statements, Identi-
fication, Notices, Speedy Trial, Search Warrants, and Court-
room Closure.22 The contents include long outlines about doc-
trine, some recent decisions, office policy memos, and occasion-
ally some practice guidelines or pointers that largely focus on 
the issues confronted during the early years of a prosecutor's 
career.23 
                                              
 2 1  T h e  N e w  Y o r k  P r o s e c u t o r s  T r a i n i n g  I n s t i t u t e ,  I n c .  ( N Y P T I ) ,  t h e  
m u t u a l  a s s i s t a n c e  a n d  c o n t i n u i n g  l e g a l  e d u c a t i o n  d i v i s i o n  o f  t h e  D i s t r i c t  A t t o r n e y s  
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 At each of these large New York City offices, new ADAs 
attend training sessions that run for about three weeks.24 All 
of the programs present a mixture of practical and doctrinal 
materials, largely in lecture format with occasional variations. 
On the practical side, there are sessions on reading a rap 
sheet, case movement, handling a caseload and how to make a 
proper record in court. On the legal end, there are lectures 
about the law of speedy trial, substantive crimes and defenses, 
general and constitutional criminal procedure, and discovery. 
To one degree or another, the various specialized bureaus in 
the office provide an orientation to their respective work. The 
curriculum also includes some skills training. For example, the 
Bronx sends the group to observe at the Acomplaint room@ and 
the arraignment and calendar courtrooms, and to conduct 
mock arraignments. In Manhattan, the group engages in com-
plaint drafting and arraignment exercises. In Queens, the 
ADAs conduct mock arraignments and suppression hearings. 
Brooklyn training includes several courtroom advocacy and 

                                              
A s s o c i a t i o n ,  p r o v i d e s  t r a i n i n g  a n d  C L E  f o r  d i s t r i c t  a t t o r n e y s '  o f f i c e s  p a r t i c u l a r l y  w h e n  
i n d i v i d u a l  o f f i c e s ,  c a n n o t  p r o v i d e  t r a i n i n g  p r o g r a m s  b e c a u s e  h i r i n g  i s  s p o r a d i c  a n d  
t h e  n u m b e r s  o f  n e w  A D A s  i s  s m a l l .  S e e  h t t p : / / w w w . n y s d a a . o r g / d e t a i l . c f m ? p a g e = 5  
( l a s t  v i s i t e d  D e c .  1 5 ,  2 0 0 4 ) .  T h e y  o f f e r  a  b a s i c  c o u r s e ,  a  t r i a l  s k i l l s  c o u r s e  a n d  a d -
v a n c e d  a n d / o r  s p e c i a l i z e d  c o u r s e s ,  m o s t  o f  w h i c h  l a s t  t h r e e  t o  f o u r  d a y s .  M a t e r i a l s  
o n  f i l e  w i t h  a u t h o r .  
 2 2  M a t e r i a l s  o n  f i l e  w i t h  a u t h o r .  I n  t h e  p a s t  y e a r  o r  s o ,  t h i s  o f f i c e  h a s  
d e c e n t r a l i z e d  i t s  t r a i n i n g  s o  t h a t  t h e s e  m a t e r i a l s  h a v e  n o t  b e e n  u p d a t e d  a n d  t h e  
o v e r a l l  f o r m a t  o f  t h e  p r o g r a m  i s  n o t  u n i f o r m  t h r o u g h o u t  t h e  o f f i c e .  I  a p p r e c i a t e  t h e  
g e n e r o s i t y  o f  t h e  B r o o k l y n  D A ' s  O f f i c e  f o r  s h a r i n g  t h e i r  m a t e r i a l s  w i t h  o u r  s t u d e n t s .  
T h i s  i s  e v i d e n c e  o f  t h e  l o n g s t a n d i n g  c o o p e r a t i v e  r e l a t i o n s h i p  w e  h a v e  e n j o y e d  w i t h  
t h a t  o f f i c e  f o r  m o r e  t h a n  f i f t e e n  y e a r s .  
 2 3  M a t e r i a l s  o n  f i l e  w i t h  a u t h o r .  
 2 4  I n  a d d i t i o n  t o  t h e  B r o o k l y n  m a t e r i a l s ,  I  h a v e  t h e  s c h e d u l e s  o f  t h e  c u r -
r e n t  t r a i n i n g  p r o g r a m s  i n  Q u e e n s  a n d  t h o s e  a t t e n d e d  b y  m y  s t u d e n t s  i n  t h e  N Y U  
P r o s e c u t i o n  C l i n i c  w h o  w o r k e d  i n  t h e  M a n h a t t a n  a n d  B r o n x  o f f i c e s  i n  2 0 0 0 - 2 0 0 1 .  A t  
N Y U ,  s t u d e n t s  w e r e  e x p e c t e d  t o  p a r t i c i p a t e  i n  a s  m a n y  t r a i n i n g  s e s s i o n s  a s  t h e i r  
c l a s s  s c h e d u l e s  p e r m i t t e d .  C a r d o z o  r e q u i r e s  i t s  f u l l - s e m e s t e r  s t u d e n t s  t o  a t t e n d  t h e  
t r a i n i n g  p r o g r a m  i n  i t s  e n t i r e t y .  



F I L E : C : \ W P 5 1 \ 7 4 - 4 \ C A P L O W . D T P                               J a n  0 1 / 1 0 / 0 6  T u e  

1 0 : 1 4 A M  
 
 
9 3 4  M I S S I S S I P P I  L A W  J O U R N A L  [ V o l .  7 4  
 

plea bargaining exercises. 
 Each program has its own special features. The Bronx 
includes presentations by the attorney-in-charge of the Crimi-
nal Defense Division of The Legal Aid Society, the principal 
public defender, several judges, community leaders, and victim 
advocates. These particular sessions range from thirty min-
utes to one and a half hours. In Brooklyn, Manhattan and 
Queens, orientation includes field trips to detention facilities, 
central booking, a patrol car ride-along, a visit to the firing 
range and a tour of some neighborhoods. 
 These DA training sessions attempt to offer a general 
introduction to their respective offices and seem quite sensibly 
to focus on the more immediate work the new ADAs will en-
counter. For example, in the Bronx, they highlight issues in 
screening misdemeanor narcotics, domestic violence and sex 
offense cases, as well as vehicle, and traffic and administrative 
law violations. They also at least try to avoid swamping the 
group with information about both substantive law and areas 
of practice they will not encounter until they have been in the 
office a while, such as grand jury practice, investigations or 
appeals. None of the programs provide legal or skills training 
for trials at this early stage. Recognizing that training is an 
ongoing process, these topics are reserved for other formal 
training programs, or allowed to be learned on-the-job. 
 This expedient approach to training makes sense. The 
offices need to prepare their new generation of prosecutors to 
be up-and-running as soon as possible. Even if lectures on 
wide-ranging topics may not be the most engaging pedagogy to 
teach newcomers fresh from bar review courses, they certainly 
get a head full of the basics. In a very few weeks, neophyte 
prosecutors have to move with a pace and confidence that 
allows them to handle a caseload in court every day. Given 
this goal, these programs are impressive in the amount of 
information they pass along in such a short time period. 
 But a closer look reveals some shortcomings. The training 
schedules devote a token amount of time, at most a few hours, 
to one or two lectures on Athe role of the prosecutor@ and Apro-
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fessional responsibility.@ Typically, a senior attorney addresses 
the newly minted ADAs for about an hour about these topics. 
Presumably the wisdom passed along is informed by that 
individual's experiences which, in turn, were shaped by earlier 
generations of prosecutors. Furthermore, an examination of 
the available materials from the Brooklyn DA's Office, by way 
of an exemplar, reveals few references to ethical rules or stan-
dards. 
 Take the charging decision, for example. The section on 
accusatory instruments discusses at great length the legal 
requirements for a sufficient complaint, but makes no mention 
of norms regarding the exercise of discretion in the charging 
decision, such as those promulgated by the American Bar 
Association's Standards for Criminal Justice.25 Possibly some 
of the more obvious underlying principles do surface, such as 
AA prosecutor should not institute . . .  criminal charges in the 
absence of sufficient admissible evidence to support a convic-
tion.@26 But there seems to be no time allocated to allow for 
any serious discussion of the content of this standard, or of the 
criteria that might be employed to exercise discretion. Nor is 
there any reference to any competing norms by which to make 
a charging decision. For that matter, it is not evident whether 
any of the lectures or written materials reference ethical rules 
of standards found in either the ABA Model Code of 
Professional Responsibility,27 the ABA Model Rules of Pro-
fessional Conduct,28 or the National Prosecution Standards.29 A 
                                              
 2 5  A B A  S T A N D A R D S  F O R  C R I M I N A L  J U S T I C E ,  P R O S E C U T I O N  A N D  D E F E N S E  F U N C -
T I O N ,  S t a n d a r d  3 - 3 . 9  ( 3 d  e d .  1 9 9 3 )  ( h e r e i n a f t e r  A B A  S T A N D A R D S )  
 2 6  I d .  a t  3 - 3 . 9 ( a ) .  
 2 7  M O D E L  C O D E  O F  P R O F ' L  R E S P O N S I B I L I T Y  D R  7 - 1 0 3  ( A ) ( 1 9 8 0 ) ( AA  p u b l i c  
p r o s e c u t o r  .  .  .   s h a l l  n o t  i n s t i t u t e  .  .  .   c h a r g e s  w h e n  h e  k n o w s  o r  i t  i s  o b v i o u s  t h a t  
t h e  c h a r g e s  a r e  n o t  s u p p o r t e d  b y  p r o b a b l e  c a u s e . @) .  T h i s  i s  t h e  r u l e  f o l l o w e d  i n  N e w  
Y o r k .  N . Y .  S T A T E  B A R  A S S ' N ,  T H E  L A W Y E R ' S  C O D E  O F  P R O F E S S I O N A L  R E S P O N S I B I L I T Y  ( 2 0 0 2 ) .  
 2 8  M O D E L  R U L E S  O F  P R O F ' L  C O N D U C T  R .  3 . 8  ( 2 0 0 4 )  ( AT h e  p r o s e c u t o r  i n  a  
c r i m i n a l  c a s e  s h a l l :  ( a )  r e f r a i n  f r o m  p r o s e c u t i n g  a  c h a r g e  t h a t  t h e  p r o s e c u t o r  k n o w s  
i s  n o t  s u p p o r t e d  b y  p r o b a b l e  c a u s e . @) .  
 2 9  N A T ' L  D I S T .  A T T O R N E Y S  A S S ' N ,  N A T I O N A L  P R O S E C U T I O N  S T A N D A R D S  1 3 0  
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meaningful discussion of these standards should more than 
just mention the rules. It might attempt to identify subtle 
normative differences, apply the criteria underlying the stan-
dards to typical circumstances where an exercise of discretion 
might be appropriate and sensitize recent law school gradu-
ates to the enormous, and virtually unreviewable, power they 
now wield, even at the most basic decision making level.30 
There seems to be an unwarranted expectation that the mo-
mentous transition from student to someone with the ability to 
change the lives of others is simply a matter of information. 
The ease of this transformation should not be taken for grant-
ed, however. It deserves time for serious reflection about how 
to structure the exercise of discretion fairly, honestly and 
consistently.31 
 For several weeks, new ADAs are introduced to the vari-
ous divisions in the office by their respective bureau chiefs and 
are trained by senior attorneys. This sends a very clear 
message. These successful people are role models and icons so 

                                              
( 2 d  e d .  1 9 9 1 )  ( 4 3 . 3 :  AT h e  p r o s e c u t o r  s h o u l d  f i l e  o n l y  t h o s e  c h a r g e s  w h i c h  h e  r e a -
s o n a b l y  b e l i e v e s  c a n  b e  s u b s t a n t i a t e d  b y  a d m i s s i b l e  e v i d e n c e  a t  t r i a l ; @ 4 3 . 4 :  AT h e  
p r o s e c u t o r  s h o u l d  n o t  a t t e m p t  t o  u t i l i z e  t h e  c h a r g i n g  d e c i s i o n  o n l y  a s  a  l e v e r a g e  
d e v i c e  i n  o b t a i n i n g  g u i l t y  p l e a s  t o  l e s s e r  c h a r g e s . @) .  
 3 0  U n i t e d  S t a t e s  v .  A r m s t r o n g ,  5 1 7  U . S .  4 5 6 ,  4 6 4  ( 1 9 9 6 )  ( q u o t i n g  
B o r d e n k i r c h e r  v .  H a y e s ,  4 3 4  U . S .  3 5 7 ,  3 6 8  ( 1 9 7 8 ) )  ( AI n  t h e  o r d i n a r y  c a s e ,  ` s o  l o n g  
a s  t h e  p r o s e c u t o r  h a s  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  t h e  a c c u s e d  c o m m i t t e d  a n  o f -
f e n s e  d e f i n e d  b y  s t a t u t e ,  t h e  d e c i s i o n  w h e t h e r  o r  n o t  t o  p r o s e c u t e ,  a n d  w h a t  c h a r g e  
t o  f i l e  o r  b r i n g  b e f o r e  a  g r a n d  j u r y ,  g e n e r a l l y  r e s t s  e n t i r e l y  i n  h i s  d i s c r e t i o n . ' @) .  
 3 1  I  g e t  t h e  i m p r e s s i o n  t h a t  m o s t  D A  o f f i c e s  p u t  a  l o t  o f  f a i t h  i n  t h e i r  
h i r i n g  d e c i s i o n s  a s  a  s c r e e n i n g  t o o l ,  b u t  t h e s e  s e e m  t o  b e  u n r e l i a b l e  s a f e g u a r d s .  
T h o s e  o f  u s  w h o s e  s t u d e n t s  d e s c r i b e  t h e  m a n y  s t a g e s  o f  t h e  i n t e r v i e w i n g  p r o c e s s  
k n o w  a b o u t  m a n y  o f  t h e  u n a n s w e r a b l e  h y p o t h e t i c a l s  a b o u t  d e a d  w i t n e s s e s  a n d  
t e r r o r i s t  c o o p e r a t o r s  t h a t  a r e  t h r o w n  a t  t h e  c a n d i d a t e  i n  a n  e f f o r t  t o  m e a s u r e  t h e i r  
j u d g m e n t  a n d  a b i l i t y  t o  d e f e n d  t h e i r  p o s i t i o n .  O f  c o u r s e ,  t h e  s t u d e n t s  a t  f i r s t  f e e l  t h a t  
t h e y  m e s s e d  u p  p r e c i s e l y  b e c a u s e  n o t h i n g  s e e m e d  t o  b e  t h e  Ar i g h t @ a n s w e r .  T h e n ,  
t h e y  h e a r  a b o u t  t h e  q u e s t i o n s  f r o m  t h e i r  f r i e n d s  a n d  p r e p a r e  a n s w e r s  w h i c h  m a y  o r  
m a y  n o t  r e f l e c t  t h e i r  a c t u a l  v i e w s .  T h i s  i s  n o t  t h e  m o s t  r e l i a b l e  l i t m u s  t e s t  o f  
c h a r a c t e r .  
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their words and perspectives really count. But, aside from 
describing the structure and work of their respective bureaus, 
there is no evidence that these individuals actually offer any 
kind of thoughtful or systematic consideration of the responsi-
bility inherent in their powerful positions. The ABA Standards 
state that, AA prosecutor should not be compelled by his or her 
supervisor to prosecute a case in which he or she has a 
reasonable doubt about the guilt of the accused.@32 Do the 
lecturers mention the independent thinking that this standard 
implies? Are they encouraging autonomy or individual 
judgment? Or, after hearing from the leaders and stars in the 
office, does the training session become the first step in the 
homogenization process whereby prosecutors are too insecure 
or fearful of negative consequences either to exercise personal 
judgment or to try to defend a recommendation that might 
conflict with a supervisor? 
 Similar questions could be asked about any of the other 
stages in a criminal case in which prosecutors exercise discre-
tion or use personal judgment to make decisions unburdened 
by clear legal mandates. Even the most junior prosecutors 
make daily decisions concerning bail requests, plea offers, and 
sentence recommendations. Quickly, these decisions are whol-
ly delegated to inexperienced lawyers who, given the volume of 
their caseload, are supervised superficially at best. Vigilant 
oversight over all ADAs in a large office is impossible, thus 
allowing habits, expectations, attitudes and even demeanor to 
develop, without opportunities for feedback that might lead to 
change or adjustment. It is likely also that self-reflection is not 
a process that is even identified, let alone valued. Further-
more, since there are few effective deterrents, and even fewer 
sanctions, in cases of arguable or actual abuse or impropriety, 
most prosecutors learn that their behavior is largely self-moni-
tored unless it is so egregious as to draw Afront office@ or public 
attention.33 

                                              
 3 2  A B A  S T A N D A R D S ,  s u p r a  n o t e  2 5 ,  a t  3 - 3 . 9 ( b ) .  
 3 3  P r o s e c u t o r s  a r e  i m m u n e  f r o m  c i v i l  l a w s u i t s  f o r  a b u s e  o r  m i s c o n d u c t  
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c o m m i t t e d  d u r i n g  t h e  c o u r s e  o f  t h e  i n v e s t i g a t i o n  o r  a d j u d i c a t i o n  o f  a  c a s e .  I m b l e r  v .  
P a c h t m a n ,  4 2 4  U . S .  4 0 9 ,  4 3 0 - 3 7  ( 1 9 7 6 ) .  W h i l e  s t a t e  p r o s e c u t o r s  a r e  s u b j e c t  t o  
p r o f e s s i o n a l  d i s c i p l i n e ,  f e w  e x a m p l e s  o f  m e a n i n g f u l  i n t e r v e n t i o n  a r e  a v a i l a b l e .  S e e  
g e n e r a l l y ,  B E N N E T T  L .  G E R S H M A N ,  P R O S E C U T O R I A L  M I S C O N D U C T  '  1 4 : 1 2 ,  5 4 2 - 4 3  ( 2 d  
e d .  2 0 0 4 ) ;  F r e d  C .  Z a c h a r i a s ,  T h e  P r o f e s s i o n a l  D i s c i p l i n e  o f  P r o s e c u t o r s ,  7 9  N . C . L .  
R E V .  7 2 1  ( 2 0 0 1 ) ;  T e x a s  B a r  G o e s  A f t e r  T u l i a  P r o s e c u t o r ,  W A S H .  T I M E S ,  A p r .  9 ,  
2 0 0 4 ,  a v a i l a b l e  a t  h t t p : / / w a s h i n g t o n t i m e s . c o m / u p i - b r e a k i n g / 2 0 0 4 0 4 0 9 - 0 9 4 5 2 7 -
4 6 1 0 r . h t m  ( l a s t  v i s i t e d  F e b .  1 2 ,  2 0 0 5 )  ( r e p o r t i n g  t h e  c o n v i c t i o n  o f  f o r t y - s i x  p e o p l e  
o n  n a r c o t i c s  c h a r g e s  b a s e d  o n  e v i d e n c e  k n o w n  b y  t h e  p r o s e c u t o r  t o  b e  f a l s e  t h a t  
w a s  d e v e l o p e d  b y  a n  u n d e r c o v e r  o f f i c e r  w h o s e  a r r e s t  r e c o r d  w a s  k n o w n  t o ,  b u t  n o t  
d i s c l o s e d  b y ,  t h e  p r o s e c u t o r ) .  M o r e o v e r ,  t h e r e  i s  c o n t r o v e r s y  o v e r  w h i c h  e n t i t y  h a s  
t h e  a u t h o r i t y  t o  d i s c i p l i n e  f e d e r a l  p r o s e c u t o r s :  t h e  D e p a r t m e n t  o f  J u s t i c e ,  t h e  s t a t e  
o f  t h e  a t t o r n e y ' s  a d m i s s i o n ,  o r  t h e  s t a t e  i n  w h o s e  f e d e r a l  c o u r t s  t h e  A U S A  i s  
p r a c t i c i n g .  T h e  l i t e r a t u r e  o n  t h i s  t o p i c  i s  c o n s i d e r a b l e ,  a n d  b e y o n d  t h e  s c o p e  o f  t h i s  
e s s a y .  S e e ,  e . g . ,  R o b e r t a  K .  F l o w e r s ,  A  C o d e  o f  T h e i r  O w n :  U p d a t i n g  t h e  E t h i c s  
C o d e s  t o  I n c l u d e  t h e  N o n - A d v e r s a r i a l  R o l e s  o f  F e d e r a l  P r o s e c u t o r s ,  3 7  B . C .  L .  R E V .  
9 2 3  ( 1 9 9 6 ) ;  B r u c e  A .  G r e e n  &  F r e d  C .  Z a c h a r i a s ,  R e g u l a t i n g  F e d e r a l  P r o s e c u t o r s '  
E t h i c s ,  5 5  V A N D .  L .  R E V .  3 8 1  ( 2 0 0 2 ) ;  R o r y  K .  L i t t l e ,  W h o  S h o u l d  R e g u l a t e  t h e  E t h i c s  
o f  F e d e r a l  P r o s e c u t o r s ? ,  6 5  F O R D H A M  L .  R E V .  3 5 5  ( 1 9 9 6 ) .  N o w ,  T h e  C i t i z e n ' s  
P r o t e c t i o n  A c t  h a s  c o d i f i e d  t h e  q u e s t i o n .  2 8  U . S . C .  '  5 3 0 B  ( S u p p .  2 0 0 4 ) ;  2 8  C . F . R .  
'  7 7 . 4 ( f )  ( 2 0 0 4 ) .  
 O t h e r  p o t e n t i a l  r e m e d i e s  i n c l u d e  c r i m i n a l  p r o s e c u t i o n s ,  c o u r t  s a n c t i o n s  ( e . g . ,  
c o n t e m p t ) ,  r e v e r s a l  ( w i t h  o r  w i t h o u t  i d e n t i f y i n g  t h e  i n d i v i d u a l  i n v o l v e d )  o r  i n t e r n a l  
d i s c i p l i n e .  

T h e  c o u r t  m a y  d i r e c t  a  p r o s e c u t o r  t o  s h o w  c a u s e  w h y  h e  s h o u l d  n o t  b e  
d i s c i p l i n e d  a n d  r e q u e s t  t h e  b a r  o r  t h e  D e p a r t m e n t  o f  J u s t i c e  t o  i n i t i a t e  
d i s c i p l i n a r y  p r o c e e d i n g s  a g a i n s t  h i m .  T h e  c o u r t  m a y  a l s o  c h a s t i s e  t h e  
p r o s e c u t o r  i n  a  p u b l i s h e d  o p i n i o n .  S u c h  r e m e d i e s  a l l o w  t h e  c o u r t  t o  f o c u s  
o n  t h e  c u l p a b l e  i n d i v i d u a l  r a t h e r  t h a n  g r a n t i n g  a  w i n d f a l l  t o  t h e  u n p r e j u d i c e d  
d e f e n d a n t .  

B a n k  o f  N o v a  S c o t i a  v .  U n i t e d  S t a t e s ,  4 8 7  U . S .  2 5 0 ,  2 6 3  ( 1 9 8 8 ) .  A  r e c e n t  c a s e  
e x p o s e d  t h e  j u s t i f i e d  c y n i c i s m  o f  t h i s  c o u r s e  o f  a c t i o n .  A  d e f e n s e  a t t o r n e y ,  w h o  w o n  a  
$ 5  m i l l i o n  d o l l a r  s e t t l e m e n t  f o r  h i s  c l i e n t  w h o  h a d  b e e n  w r o n g l y  i m p r i s o n e d  i n  a  r a p e  
c a s e  a s  a  r e s u l t  o f  t h e  p r o s e c u t i o n ' s  f a i l u r e  t o  d i s c l o s e  e x c u l p a t o r y  m a t e r i a l  t h a t  w o u l d  
h a v e  l e d  t o  a c q u i t t a l ,  c o n d u c t e d  a  s t u d y  c l a i m i n g  t o  r e v e a l  t h a t  p r o s e c u t o r s  i n  t h e  
B r o n x  D A ' s  o f f i c e  w e r e  r a r e l y ,  i f  e v e r ,  s a n c t i o n e d  f o r  t h e i r  p r o f e s s i o n a l  m i s c o n d u c t .  
A n d r e a  E l l i o t t  &  B e n j a m i n  W e i s e r ,  W h e n  P r o s e c u t o r s  E r r ,  O t h e r s  P a y  t h e  P r i c e :  
D i s c i p l i n a r y  A c t i o n  I s  R a r e  A f t e r  M i s c o n d u c t  o r  M i s t a k e s ,  N . Y .  T I M E S ,  M a r .  2 1 ,  2 0 0 4 ,  
a t  2 5 .  P u b l i c i t y ,  o f  c o u r s e ,  d r a w s  a t t e n t i o n  t o  p r o b l e m s  b u t  m a y  n o t  a c h i e v e  a n y  
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 The training materials are wholly practical and concrete. 
They reflect the needs of the office to have prosecutors who 
Awill promptly start functioning as lawyers, not apprentices.@34 
The written materials contain no articles or other commentary 
about prosecutorial discretion or ethics. None of the 
provocative literature on race in the criminal justice system 
are included.35 Another gap is the absence of materials related 
to values inherent in interviewing, negotiation and fact inves-
tigation, to name a few of the obviously relevant tasks prose-
cutors employ on a daily basis. For example, there appears to 
be no systematic consideration of honesty and deception in the 
conduct of discovery or plea bargaining. 
 Most offices treat training as an ongoing responsibility but 
their advanced programs tend to focus on substantive law (for 
example, narcotics or domestic violence), particular aspects of 
prosecution (for example, grand jury practice, search 
warrants), or trial skills in a setting that is self-perpetuating 
and unselfcritical. For example, the emphasis on trial skills is 
ironic since few cases actually survive plea bargaining to be 
tried, while no training seems to examine closely that plea 
bargaining process from either moral, ethical, or skills per-
spectives. The process seems foregone: the choice of discussion 
topics, reading materials, strategic tips and pointers and anec-

                                              
a c t u a l  r e f o r m .  F o r  e x a m p l e ,  t h e  C h i c a g o  T r i b u n e  r a n  a  f i v e  d a y  s e r i e s  c o v e r i n g  t h i r t y -
s i x  y e a r s  o f  c a s e s  i n  w h i c h  p r o s e c u t o r s  s u p p r e s s e d  e x c u l p a t o r y  e v i d e n c e  o r  k n o w i n g l y  
u s e d  f a l s e  e v i d e n c e .  S e e  s u p r a  n o t e  8 .  A  v e r y  m o d e r n  m e t h o d  o f  s u r f a c i n g  
m i s c o n d u c t  i s  t h e  w e b s i t e  o r  b l o g ,  o f  w h i c h  t h e r e  a r e  s e v e r a l  d e d i c a t e d  t o  
e m b a r r a s s i n g  r o g u e  p r o s e c u t o r s .  S e e ,  e . g . ,  C a r l  E .  P e r s o n ,  P r o s e c u t o r i a l  M i s c o n d u c t  
W e b s i t e C T o  E x p o s e  P r o s e c u t o r i a l  C o r r u p t i o n  a n d  R e l a t e d  L o s s  o f  C o n s t i t u t i o n a l  
R i g h t s  a n d  R e p o r t  o n  R e l e v a n t  C a s e s  I m p o s i n g  L i a b i l i t y  f o r  P r o s e c u t o r i a l  M i s c o n d u c t ,  
a v a i l a b l e  a t  h t t p : / / w w w . l a w m a l l . c o m / a b u s e  ( O c t .  6 ,  2 0 0 4 ) ;  M a r k  A . R .  K l e i m a n ,  T h e  
D e c l i n e  o f  P r o s e c u t o r i a l  E t h i c s ,  a v a i l a b l e  a t  h t t p : / / w w w .  
m a r k a r k l e i m a n . c o m / a r c h i v e s / c r i m e _ c o n t r o l _ / 2 0 0 3 / 0 9 / t h e _ d e c l i n e _ o f _ p r o s e c u t o r i
a l _ e t h i c s . p h p  ( S e p t .  1 ,  2 0 0 3 ) .  
 3 4  R i c h a r d  H .  K u h ,  C a r e e r s  i n  P r o s e c u t i o n  O f f i c e s ,  1 4  J .  L E G A L  E D U C .  
1 7 5 ,  1 7 9  ( 1 9 6 1 ) .  
 3 5  S e e  i n f r a  n o t e  5 9 .  
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dotal information is presented by more senior prosecutors who 
themselves were trained by the same method probably only a 
few years earlier.36 Again, the instructors are drawn from 
within the office so, however well-intentioned and comprehen-
sive their program design for their purposes, basically they 
bring to training not much more than their own knowledge, 
experience and perspective.37 
 After this orientation, most novice ADAs start to appear 
in court, make bail arguments, engage in plea bargaining and 
churn the thousands of misdemeanor cases that flood the 
metropolitan area criminal court system.38 As they gain confi-
dence and proficiency, as they move up the ladder in the office 
structure, prosecutors continue their transformation. 
 I assume that most ADAs are hard-working, well-inten-
tioned and begin their careers as idealists. Then, a seemingly 
inevitable pressure to conform grabs hold. Perhaps individuals 
who want to be prosecutors are susceptible to organizational 
thinking so that their soil is prepared for these tendencies to 

                                              
 3 6  I t  i s  u n l i k e l y  t h a t  s e a s o n e d  p r o s e c u t o r s  w i l l  q u e s t i o n  t h e  v a l u e s  a n d  
m o r e s  t h e y  f o l l o w  s i n c e  t o  d o  s o  w o u l d  u n d e r m i n e  t h e i r  i d e n t i t i e s .  F o r  t h a t  r e a s o n ,  
c o l l e g i a l  c o n s u l t a t i o n  i s  l i k e l y  t o  y i e l d  l i t t l e  c r i t i c a l  r e a c t i o n ,  c o n f i r m i n g  r a t h e r  t h a n  
c h a l l e n g i n g  l o n g - h e l d  p o i n t s  o f  v i e w .  S t a n l e y  Z .  F i s h e r ,  I n  S e a r c h  o f  t h e  V i r t u o u s  
P r o s e c u t o r :  A  C o n c e p t u a l  F r a m e w o r k ,  1 5  A M .  J .  C R I M .  L .  1 9 7 ,  2 4 8  ( 1 9 8 8 ) .  
 3 7  I  m a k e  t h i s  c o m m e n t  w i t h  a l l  d u e  r e s p e c t  f o r  t h e  h a r d  w o r k ,  e n e r g y ,  
c o m m i t m e n t  a n d  t h o r o u g h n e s s  o f  t h e  p e o p l e  r e s p o n s i b l e  f o r  t r a i n i n g  i n  D A s '  o f f i c e s  
t o d a y  w h e r e  p r o s e c u t o r s  r e c e i v e  a  q u a l i t y  o f  t r a i n i n g  f a r  s u p e r i o r  t o  w h a t  w a s  
o f f e r e d  w h e n  I  s t a r t e d .  F o r  e x a m p l e ,  t h e n  c o n v e n t i o n a l  w i s d o m  i n c l u d e d  t i p s  a b o u t  
j u r y  s e l e c t i o n  t h a t  w e r e  d i s t a s t e f u l ,  t o  s a y  n o t h i n g  a b o u t  n o w  b e i n g  u n l a w f u l  u n d e r  
B a t s o n  v .  K e n t u c k y ,  4 7 6  U . S .  1 7 1 2  ( 1 9 8 6 ) .  I  r e m e m b e r  r e a d i n g  s o m e  m a t e r i a l s  
t h a t  a d v i s e d  p i c k i n g  C o n  E d i s o n  w o r k e r s  b e c a u s e  t h e y  w e r e  Al a w  a n d  o r d e r @ j u r o r s ,  
w h e r e a s  s o c i a l  w o r k e r s  w e r e  t o  b e  a v o i d e d  a t  a l l  c o s t .  D e s p i t e  t h e s e  i m p r o v e m e n t s ,  
t r a i n i n g  a n d  s u p e r v i s i o n  c o u l d  b e n e f i t  f r o m  a n  e v e n  g r e a t e r  e m p h a s i s  o n  r o l e  a n d  
r o l e  c o n f l i c t .  F i s h e r ,  s u p r a  n o t e  3 6 ,  a t  2 5 7 - 5 8 .  
 3 8  I n  N e w  Y o r k  C i t y ,  i n  t h e  t h r e e - m o n t h  p e r i o d  o f  J a n u a r y  t o  M a r c h  
2 0 0 4 ,  t h e r e  w e r e  2 3 , 1 3 0  f e l o n y  a r r e s t s .  N . Y .  S t a t e  D i v .  o f  C r i m i n a l  J u s t i c e  S e r v s . ,  
a t  h t t p : / / c r i m i n a l j u s t i c e . s t a t e . n y . u s / c r i m n e t / o j s a / c j 0 8 2 6 0 4 . h t m  ( l a s t  v i s i t e d  D e c .  
1 6 ,  2 0 0 4 ) .  
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take root. There are undeniable pressures to analyze issues 
from a prosecutorial perspective that the newcomer, eager to 
thrive in this environment, might have trouble resisting. 
These pressures likely lead them to be conservative or Atough,@ 
and to take few risks in fear of actual or perceived problems. 
Sooner or later, many ADAs succumb to the imperatives of the 
adversary system. They begin to keep score of their win-loss 
record,39 to treat defense attorneys as untrustworthy enemies, 
to see the world in absolute terms populated by bad guys or 
`skells,' to judge people as types rather than individuals, to 
become fearful of being too lenient lest generosity backfire or 
superiors object,40 to develop an air of arrogance or self-righ-
teousness, to read the law in the light most conducive to pros-
ecution and conviction rather than fairness and justice, and to 
become inured to the punitive and retributive quality of 
today's criminal justice system. 
 These are only a few of the attributes that characterize 
the metamorphosis of most prosecutors as they learn the lan-
guage and mores of their environment. For some ADAs, power 
interferes with justice. There are simply too many examples of 
impropriety, misconduct and even illegality to ignore. Not 
everyone changes, of course, but as Professor Abbe Smith 
forcefully asks, given the many internal and external forces 
and influences at work, ACan you be a good person and a good 
prosecutor?@41 
                                              
 3 9  AP r o s e c u t o r s '  i d e a  o f  j u s t i c e  i s  a  g u i l t y  v e r d i c t  .  .  .  . @ C a t h e r i n e  
F e r g u s o n - G i l b e r t ,  I t  I s  N o t  W h e t h e r  Y o u  W i n  o r  L o s e ,  I t  I s  H o w  Y o u  P l a y  t h e  G a m e :  
I s  t h e  W i n - L o s s  S c o r e k e e p i n g  M e n t a l i t y  D o i n g  J u s t i c e  f o r  P r o s e c u t o r s ? ,  3 8  C A L .  W .  
L .  R E V .  2 8 3 ,  2 8 4  ( 2 0 0 1 ) ;  s e e  a l s o  K e n n e t h  B r e s l e r ,  AI  N e v e r  L o s t  a  T r i a l @:  W h e n  
P r o s e c u t o r s  K e e p  S c o r e  o f  C r i m i n a l  C o n v i c t i o n s ,  9  G E O .  J .  L E G A L  E T H I C S  5 3 7  ( 1 9 9 6 ) .  
 4 0  S e e  R o s c o e  C .  H o w a r d ,  J r . ,  C h a n g i n g  t h e  S y s t e m  f r o m  W i t h i n :  A n  
E s s a y  C a l l i n g  o n  M o r e  A f r i c a n  A m e r i c a n s  t o  C o n s i d e r  B e i n g  P r o s e c u t o r s ,  6  W I D E N E R  

L .  S Y M P .  J .  1 3 9 ,  1 5 8 - 5 9  ( 2 0 0 0 ) .  T h e  a u t h o r  d e s c r i b e s  a  s i t u a t i o n  i n  w h i c h  a  y o u n g  
A U S A  r e f u s e d  t o  c h a r g e  a  d e f e n d a n t  b e c a u s e  t h e  p o l i c e  d i d  n o t  h a v e  t h e  n e c e s s a r y  
p r o b a b l e  c a u s e .  A f t e r  f l o u n c i n g  o f f  t o  t h e  s u p e r v i s o r ,  t h e  d e t e c t i v e  h a d  a  t a n t r u m ,  
t h r o w i n g  t h e  f i l e  o n  t h e  f l o o r ,  r e f u s i n g  t o  w o r k  w i t h  t h e  A U S A  a g a i n .  I d .  
 4 1  A b b e  S m i t h ,  C a n  Y o u  B e  a  G o o d  P e r s o n  a n d  a  G o o d  P r o s e c u t o r ? ,  
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D.  CAN A PROSECUTION CLINIC MAKE A DIFFERENCE? 

 

  Professor Smith answers her own question, AI hope so, 
but I think not.@42 I would like to urge those of us who teach 
prosecution clinics, many of whose students spend years and 
sometimes an entire career in prosecution, to strive for a more 
hopeful legacy. Whether we directly supervise students or 
indirectly monitor their field placements, we should communi-
cate a clear and lasting vision of the public prosecutor that 
endures and withstands the foreseeable pressures toward 
institutional acculturation. In these clinics, we have to mea-
sure to what extent our visions of justice and of the role of the 
lawyer, and more particularly the role of the prosecutor (often 
formed during our own days as prosecutors), can and should 
inform our supervision of the law student ADAs. Assuming 
that we take on this task, we also must figure out how to 
assure that our influence can survive the peer pressures of 
most prosecution offices. 
 While our students are under our tutelage, we can surely 
provide counter-examples or contrasting views, even as devil's 
advocate. We can intervene and try to influence their thinking 
by engaging them in active participant observation. While 
most of us see our teaching as including critique and reflection 
about roles and systems, here we may have to push beyond 
balanced examination or neutral questioning to directly chal-
lenge our students' experiences just to provide a counter-
weight against the very directive messages delivered by the 
DAs' offices. If we see at least part of our role to be teaching 
our students to think independently and creatively, and even 
more nettlesome, to question the validity of the institutional 
values themselves, we have to decide whether our teaching 
should be expressly (and, if necessary, subversively) designed 
to influence our students in prosecution jobs after graduation 
                                              
1 4 .  G E O .  J .  L E G A L  E T H I C S  3 5 5  ( 2 0 0 1 ) .  
 4 2  I d .  a t  3 9 6 .  
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when they are making choices and decisions about how to 
investigate, gather evidence, comply with court orders or con-
stitutional mandates, examine witnesses, deliver summations 
and all of the other activities in which prosecutors engage. We 
should motivate them so that at their ten-year reunion, they 
can report a good score on their Adoing justice@ report card. 
 This activist role could be accomplished in two distinct 
ways. First, use readings and discussion to surface issues 
about role and responsibility. Assign the students challenging 
articles instead of, or at least in addition to, task-oriented 
materials such as a DA Office training materials, outlines of 
caselaw or even readings about advocacy skills. Require them 
to read all relevant ethical rules, and then articles that cri-
tique them. Pay attention to topics that are less work-cen-
tered, and therefore not as immediately useful, but more 
overarching, including writings about defense attorneys, race 
and role. For a clinician, this may sound too much like a tradi-
tional class. Normally I would not advocate that such a sub-
stantial proportion of clinic seminar time be devoted to concep-
tual material, but in this instance, this may be the last best 
opportunity for the students to engage neutrally and without 
professional consequences in these topics.43 Second, design 
problems and simulations that introduce some of the standard 
pot holes to force the students to deal with examples of the 
reported missteps and misconduct of prosecutors as well as the 
less egregious habits that might be fostered by office culture.44 
                                              
 4 3  F r a n k l y ,  I  a m  n o t  e v e n  s u r e  t h i s  i s  p o s s i b l e .  S o  m a n y  s t u d e n t s  i n  
p r o s e c u t i o n  c l i n i c s  h o p e  f o r  j o b s  i n  t h e s e  o f f i c e s  t h a t  t h e y  m i g h t  w o r r y  a b o u t  t h e  
c o n s e q u e n c e s  o f  b e i n g  o v e r l y  c r i t i c a l  o f  a  p o t e n t i a l  f u t u r e  e m p l o y e r .  
 4 4  F o r  e x a m p l e ,  A D A s  i n  N e w  Y o r k  r o u t i n e l y  a r e  i n s t r u c t e d  t o  a v o i d  
w r i t i n g  d o w n  i n f o r m a t i o n  g l e a n e d  d u r i n g  w i t n e s s  i n t e r v i e w s  b e c a u s e  t h e s e  s t a t e -
m e n t s  a r e  d i s c o v e r a b l e  a t  t r i a l  a n d  m i g h t  b e  u s e d  t o  i m p e a c h .  N . Y .  C R I M .  P R O .  L A W  
'  2 4 0 . 4 5  ( M c K i n n e y  2 0 0 2 ) ;  P e o p l e  v .  R o s a r i o ,  9  N . Y . 2 d  2 8 6  ( 1 9 6 1 ) ;  s e e  a l s o  1 8  
U . S . C .  '  3 5 0 0 ;  F E D .  R .  C R I M .  P .  2 6 . 2 .  T h i s  a d m o n i t i o n  a l w a y s  i m p r e s s e d  m e  a s  f o o l -
i s h .  F i r s t ,  s o  f e w  c a s e s  a r e  a c t u a l l y  t r i e d  t h a t  t h e  r i s k  i s  m i n i m a l ,  w h i l e  t h e  l o s s  o f  
i n f o r m a t i o n  d u e  t o  a  f a i l u r e  t o  m e m o r i a l i z e  t h e  f a c t  i s  q u i t e  l i k e l y  g i v e n  t h e  t y p i c a l  
l a r g e  c a s e l o a d .  A l s o ,  i f  t h e  w i t n e s s '  t e s t i m o n y  w e r e  s l i g h t l y  i n c o n s i s t e n t ,  a  c o m p e t e n t  
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Make students experience the decision making process in the 
tough call, and then deal with the reactions of others to their 
choices. Do not rely solely on the clinic's own cases since they 
are unlikely to raise the full gamut of issues calling for 
exercises of judgment, discretion or imposition of individual 
norms. These suggestions are hardly revolutionary, and surely 
are part of any well-constructed clinic curriculum. But in the 
context of prosecution clinics, I think the choice of materials 
and problems has to be even more sharply and deliberately 
committed to stirring, churning, confronting and challenging 
the hollow assumptions and cliches that most prosecutors use 
to describe their roles such as Aseeking justice@ or Apublic 
lawyer.@45 Also, since prosecution clinic instructors usually are 
former, or even current, prosecutors themselves a part of, or 
emerging from, that culture of conformity where training and 
supervision are task and resulted oriented, we have to work 
even harder to be imaginative in order to foster an enduring 
critical perspective. 
 Most clinical curricula are organized chronologically ac-
cording to case development. We begin with interviewing, 
work through case theory and fact development, counseling, 
negotiation, and, in a litigation clinic at least, finish with 
advocacy, both written and oral. In the prosecution clinic, the 
road map would start with the charging decision (substantive 
law, interviewing witnesses, drafting) then move to plea bar-
gaining (negotiation), pre-trial motions (procedural law, draft-
ing) and hearings and trials (oral advocacy). There are ample 
readings in statutes, skills literature, and doctrinal treatises, 
and plenty of commercial simulation materials, as well as 
                                              
p r o s e c u t o r  s h o u l d  b e  a b l e  t o  r e m e d i a t e  t h e  p r o b l e m  u n l e s s  i t  w a s  a  s u b s t a n t i a l  
i n c o n s i s t e n c y ,  i n  w h i c h  c a s e  t h e  A D A  s h o u l d  b e  r e e x a m i n i n g  t h e  v e r a c i t y  o f  t h e  w i t -
n e s s ,  a n d  p e r h a p s  t h e  p r o s e c u t a b i l i t y  o f  t h e  c a s e  a l t o g e t h e r .  
 4 5  S t e v e n  K .  B e r e n s o n ,  P u b l i c  L a w y e r s ,  P r i v a t e  V a l u e s :  C a n ,  S h o u l d ,  
a n d  W i l l  G o v e r n m e n t  L a w y e r s  S e r v e  t h e  P u b l i c  I n t e r e s t ? ,  4 1  B . C .  L .  R E V .  7 8 9 ,  8 3 5 -
4 1  ( 2 0 0 0 ) ;  B r u c e  A .  G r e e n ,  W h y  S h o u l d  P r o s e c u t o r s  AS e e k  J u s t i c e ? @,  2 6  F O R D H A M  

L .  R E V .  6 0 7  ( 1 9 9 9 ) ;  A l a n  V i n e g r a d ,  P r o s e c u t i n g  f o r  t h e  P u b l i c  I n t e r e s t ,  S T U D E N T  

L A W .  1 7  ( M a r .  2 0 0 2 ) .  
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materials prepared by the instructor, to fill the entire year's 
classroom sessions. 
 We surely want our students to be familiar with the legal 
principles central to the prosecutor's job concerning such mat-
ters as the obligation to disclose exculpatory material and 
racially neutral jury selection. But this approach adds nothing 
to the standard training an ADA ultimately will receive. De-
spite the risk of overload, we need to incorporate another level 
of discourse, even if this leads to extra class hours and read-
ings that might seem disconnected and acontextual to the 
students who are busily engaging with the real world of cops, 
victims, defendants and judges. By third year they are ex-
hausted by the classroom and raring to get in the trenches. 
And, when they return to school they only want to talk about 
their colorful first-time experiences. We have to resist this 
urge. In order to plant and fertilize the seeds of skepticism, 
introspection and individualism they have to return to school 
with all of their colorful stories and turn all of these impres-
sions into big-picture thinking. To do this, we need to identify 
and then assign thoughtful readings and provocative exercises 
designed to have them learn not just how to be effective ac-
cording to prevailing DA office norms, but how to be conscien-
tious, critical and humanitarian. For a clinical teacher to op-
pose this urge for real-life experience seems contrary if not 
downright anti-clinical. 
 While I have never assigned most, and certainly never all, 
of the readings in the notes accompanying this section, I have 
read them all, as I urge all prosecution clinic instructors to do, 
if you have not already, just to keep ourselves teaching on a 
level that moves beyond the practical agenda of a training 
program. I have set forth below some suggested topics and the 
accompanying footnotes constitute a brief bibliography of arti-
cles that might serve as starting points for the prosecution 
clinic instructor.46 

                                              
 4 6  T h e  l i s t  i s  n o t  e x h a u s t i v e ,  b u t  r a t h e r  a  s t a r t i n g  p o i n t .  F o r t u n a t e l y ,  
t h i s  s y m p o s i u m  i s s u e  p r o v i d e s  a l l  o f  u s  t h e  o p p o r t u n i t y  t o  s h a r e  i d e a s  a n d  
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1.  Moral Development 

 
 Prosecution clinic students can begin the year by identify-
ing their values. What do they individually see as the goal of 
their job: punishment, deterrence, incapacitation, rehabilita-
tion? Those concepts, philosophical and abstract during the 
first week of Criminal Law class, by now have been buried in 
the pile of information and skills the students learned in 
Criminal Procedure and Trial Advocacy classes. And they 
surely will not be revisited in DA office training programs. 
Individual attitudes about charging decisions, plea bargaining 
and sentencing are informed by a personal moral philosophy, 
but most ADAs are functioning on too practical a level to real-
ize what drives them. Just as some clinicians use psychological 
testing like the MBTI at the beginning of the semester to alert 
students to learning and working styles,47 the prosecution clin-
ic could begin with a series of fact patterns and exercises to 
elicit values and, if possible, a moral framework.48 
 Discretionary decision-making, the core prosecution func-
tion, requires constant use of moral judgment. Ethical stan-
dards refer to personal beliefs about probable cause and guilt, 
but give no guidance about how to make these judgments. Can 
the process be anything other than personal and subjective, 
especially in an office where there are no published policies but 
decisions are based on the collective, historical wisdom of 
                                              
r e s o u r c e s .  
 4 7  D o n  P e t e r s  &  M a r t h a  M .  P e t e r s ,  M a y b e  T h a t ' s  W h y  I  D o  T h a t :  
P s y c h o l o g i c a l  T y p e  T h e o r y ,  t h e  M y e r s - B r i g g s  T y p e  I n d i c a t o r ,  a n d  L e a r n i n g  L e g a l  
I n t e r v i e w i n g ,  3 5  N . Y . L .  S C H .  L .  R E V .  1 6 9  ( 1 9 9 0 )  ( a d v o c a t i n g  t h e  u s e  o f  M B T I  t o  
e n h a n c e  t h e  l e a r n i n g  i n  c l i n i c a l  s e t t i n g s ) ;  s e e  a l s o  V e r n e l l i a  R .  R a n d a l l ,  T h e  M y e r s -
B r i g g s  T y p e  I n d i c a t o r ,  F i r s t  Y e a r  L a w  S t u d e n t s  a n d  P e r f o r m a n c e ,  2 6  C U M B .  L .  R E V .  
6 3  ( 1 9 9 5 ) .  
 4 8  B e n n e t t  G e r s h m a n ,  A  M o r a l  S t a n d a r d  f o r  t h e  P r o s e c u t o r ' s  E x e r c i s e  
o f  t h e  C h a r g i n g  D i s c r e t i o n ,  2 0  F O R D H A M  U R B .  L . J .  5 1 3  ( 1 9 9 3 ) .  T h i s  i s  a  v e r y  u s e f u l  
a r t i c l e  b e c a u s e  i t  c o n t a i n s  t h r e e  w e l l - d e v e l o p e d  h y p o t h e t i c a l  c h a r g i n g  d e c i s i o n s  i n  
s i t u a t i o n s  o f  m o r a l  a m b i g u i t y .  
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peers? How do prosecutors learn to assess conduct, whether to 
treat individuals similarly or differently and on what basis, 
what criteria to use, how to relate to people from other cul-
tures or who have different attitudes or goals for the prosecu-
tion?49 Is their judgment simply informed by convention B 
established norms or rules B or can they engage in more di-
verse and inclusive moral reasoning? How can a prosecutor Ado 
justice@ without considering a host of values apart from 
conviction (or the more pragmatic, convictability) and punish-
ment? 
 

2.  The Essential Values of the Job and the 
Person Doing the Job 

 
 At the beginning of the year, students can generate lists of 
the characteristics and core values of their vision of the pros-
ecutor they hope to become. What might be included? Students 
might list discretionary decision making, truthfulness, 
honesty, obedience to legal principles, respect (for victims, for 
defendants, for rights, for other participants in the system) 
imagination, neutrality, fairness and diligence. By identifying 
these values at the outset, before their ideals are tested by the 
reality they encounter, students can refer to this baseline 
reading to compare reality to their expectations, to measure 
personal adaptations and to chart what events or interactions 
caused them to change.50 Many useful articles written by 
former prosecutors B Bennett Gershman, Bruce Green, 
Richard Uviller B draw on their own moral development during 
their time on the job to describe and proscribe many issues. 

                                              
 4 9  T h e r e  i s  c o n s i d e r a b l e  l i t e r a t u r e  a b o u t  p r o s e c u t o r i a l  d i s c r e t i o n .  S e e  
g e n e r a l l y  N o r m a n  A b r a m s ,  I n t e r n a l  P o l i c y :  G u i d i n g  t h e  E x e r c i s e  o f  P r o s e c u t o r i a l  
D i s c r e t i o n ,  1 9  U C L A  L .  R E V .  1 ,  4 - 9  ( 1 9 7 1 ) ;  G e r s h m a n ,  s u p r a  n o t e  4 8 ;  K e n n e t h  J .  
M e l i l l i ,  P r o s e c u t o r i a l  D i s c r e t i o n  i n  a n  A d v e r s a r y  S y s t e m ,  1 9 9 2  B . Y . U .  L .  R E V .  6 6 9 ;  
E l l e n  S .  P o d g o r ,  T h e  E t h i c s  a n d  P r o f e s s i o n a l i s m  o f  P r o s e c u t o r s  i n  D i s c r e t i o n a r y  D e c i -
s i o n s ,  6 8  F O R D H A M  R E V .  1 1 5 1  ( 2 0 0 0 ) .  
 5 0  M a n y  o f  t h e  r e a d i n g s  t h a t  m i g h t  p r o v o k e  i n t r o s p e c t i o n  a n d  d i s c u s -
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3.  Exploring the Honesty-Deception Continuum 

 

                                              
s i o n  h a v e  t i t l e s  t h a t  a r t i c u l a t e  v a l u e s .  F o r  e x a m p l e ,  p r u d e n t ,  v i r t u o u s ,  e t h i c a l  a n d  
n e u t r a l  a r e  c o m m o n  a d j e c t i v e s .  S e e ,  e . g . ,  L e s l i e  C .  G r i f f i n ,  T h e  P r u d e n t  P r o s e c u t o r ,  
1 4  G E O .  J .  L E G A L  E T H I C S  2 5 9  ( 2 0 0 1 ) ;  H .  R i c h a r d  U v i l l e r ,  T h e  N e u t r a l  P r o s e c u t o r :  T h e  
O b l i g a t i o n  o f  D i s p a s s i o n  i n  P a s s i o n a t e  P u r s u i t ,  6 8  F O R D H A M  R E V .  1 6 9 5  ( 2 0 0 0 ) ;  H .  
R i c h a r d  U v i l l e r ,  T h e  V i r t u o u s  P r o s e c u t o r  i n  Q u e s t  o f  a n  E t h i c a l  S t a n d a r d :  G u i d a n c e  
f r o m  t h e  A B A ,  7 1  M I C H .  L .  R E V .  1 1 4 5  ( 1 9 7 3 ) .  T h e r e  a r e  m a n y  o t h e r  a r t i c l e s  t h a t  
r a i s e  a  h o s t  o f  n o r m a t i v e  i s s u e s ,  a n y  o n e  o f  w h i c h  c o u l d  s t i m u l a t e  p r o v o c a t i v e  
d i s c u s s i o n .  S e e ,  e . g . ,  B e n n e t t  L .  G e r s h m a n ,  T h e  N e w  P r o s e c u t o r s ,  5 3  U .  P I T T .  L .  
R E V .  3 9 3  ( 1 9 9 2 )  ( f o r m e r  A D A ,  N e w  Y o r k  C o u n t y ) ;  B e n n e t t  L .  G e r s h m a n ,  W i t n e s s  
C o a c h i n g  b y  P r o s e c u t o r s ,  2 2  C A R D O Z O  L .  R E V .  8 2 9  ( 2 0 0 2 ) ;  G r e e n ,  s u p r a  n o t e  4 5 ;  
L a u r i e  L e v e n s o n ,  W o r k i n g  O u t s i d e  t h e  R u l e s :  T h e  U n d e f i n e d  R e s p o n s i b i l i t i e s  o f  F e d e r -
a l  P r o s e c u t o r s ,  2 6  F O R D H A M  U R B .  L . J .  5 5 3  ( 1 9 9 9 )  ( f o r m e r  A U S A  i n  C . D .  C a l . ) .  
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 There are many occasions when prosecutors make person-
al moral choices because legal doctrine gives them little clear 
guidance and a lot of latitude without much accountability. 
When the law itself may be insufficiently specific about how to 
implement its requirements or prohibitions, the true colors of a 
prosecutor will be revealed. Of all the examples of such 
crossroads, the duty to disclose exculpatory evidence is one of 
the hardest roads to travel without losing sight of the core 
value of fairness. In law school, this duty seems crystal clear 
at first: disclosure is required. Every student knows about 
Brady material, even without taking Criminal Procedure.51 
But Supreme Court case law permits a lot of leeway. Since the 
legal standards are applied post-conviction,52 and courts do not 
provide much guidance except in specific categorical instances, 
for example, disclosing promises to induce testimony,53 prose-
cutors have lots of latitude to decide whether certain facts 
would, if known to the defense, have altered the outcome of 
the trial.54 Most students do not know that various ethical 
rules impose much stricter obligations to disclose.55 Nor are 

                                              
 5 1  B r a d y  v .  M a r y l a n d ,  3 7 3  U . S .  8 3  ( 1 9 6 3 )  
 5 2  U n i t e d  S t a t e s  v .  B a g l e y ,  4 7 3  U . S .  6 6 7  ( 1 9 8 5 ) .  
 5 3  T h e  d u t y  t o  d i s c l o s e  i n c l u d e s  i m p e a c h m e n t  m a t e r i a l .  G i g l i o  v .  U n i t e d  
S t a t e s ,  4 0 5  U . S .  1 5 0  ( 1 9 7 2 ) .  A l t h o u g h  s t a t e  r u l e s  m a y  d i f f e r  a n d  i m p o s e  m o r e  
d e m a n d s  o n  t h e  p r o s e c u t o r ,  i n  f e d e r a l  p r o s e c u t i o n s ,  t h e  S u p r e m e  C o u r t  h a s  c u r -
t a i l e d  t h i s  o b l i g a t i o n  b y  r e f u s i n g  t o  r e q u i r e  d i s c l o s u r e  o f  e x c u l p a t o r y  e v i d e n c e  
a p p l i c a b l e  o u t s i d e  t h e  t r i a l .  U n i t e d  S t a t e s  v .  R u i z ,  5 3 6  U . S .  6 2 2  ( 2 0 0 2 )  ( h o l d i n g  n o  
d u t y  t o  d i s c l o s e  i m p e a c h m e n t  m a t e r i a l  b e f o r e  g u i l t y  p l e a ) ;  U n i t e d  S t a t e s  v .  W i l l i a m s ,  
5 0 4  U . S .  3 6  ( 1 9 9 2 )  ( h o l d i n g  n o  d u t y  i m p o s e d  b y  U n i t e d  S t a t e s  c o n s t i t u t i o n  t o  
d i s c l o s e  o f  e x c u l p a t o r y  e v i d e n c e  t o  g r a n d  j u r y ) .  B e c a u s e  s o  f e w  c a s e s  a c t u a l l y  g o  t o  
t r i a l ,  t h e  t e m p t a t i o n  t o  w i t h h o l d  h e l p f u l  e v i d e n c e  i n  o r d e r  t o  o b t a i n  a  g u i l t y  p l e a  i s  
a l m o s t  i r r e s i s t i b l e .  
 5 4  R i c h a r d  A .  R o s e n ,  D i s c i p l i n a r y  S a n c t i o n s  A g a i n s t  P r o s e c u t o r s  f o r  
B r a d y  V i o l a t i o n s :  A  P a p e r  T i g e r ,  6 5  N . C .  L .  R E V .  6 9 3  ( 1 9 8 7 ) ;  J o s e p h  R .  W e e k s ,  N o  
W r o n g  W i t h o u t  a  R e m e d y :  T h e  E f f e c t i v e  E n f o r c e m e n t  o f  t h e  D u t y  o f  P r o s e c u t o r s  t o  
D i s c l o s e  E x c u l p a t o r y  E v i d e n c e ,  2 2  O K L A .  C I T Y  U .  L .  R E V .  8 3 3  ( 1 9 9 7 ) .  
 5 5  M O D E L  R U L E  O F  P R O F ' L  C O N D U C T ,  s u p r a  n o t e  2 8 ,  a t  3 . 8 ( d ) ,  m a n d a t e s  
a  p r o s e c u t o r  t o  Am a k e  t i m e l y  d i s c l o s u r e  t o  t h e  d e f e n s e  o f  a l l  e v i d e n c e  o r  i n f o r m a t i o n  
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they aware of alternative approaches from other legal 
systems.56 
 Forcing students to decide how to handle specific situa-
tions by providing rich and nuanced fact patterns, and en-
abling them to see how others might see their choices and 
conduct, may provide them with a conscience to honorably 
handle decisions in an office where disclosure may be seen as 
tantamount to jeopardizing the conviction, and where reversal 
in a universe of harmless error might seem worth risking. 
Years ago, a former mentor provided me with the test I found 
most applicable.57 He called it the AOuch Standard.@ In other 
words, if the reason you are considering withholding informa-
tion is that it will hurt your case, then you should tell the 
defense even if non-disclosure actually might not be sufficient-
ly prejudicial to warrant reversal. Our goal as teachers should 
be to implant the kind of advice our students never will forget. 
                                              
k n o w n  t o  t h e  p r o s e c u t o r  t h a t  t e n d s  t o  n e g a t e  t h e  g u i l t y  o f  t h e  a c c u r e d  o r  m i t i g a t e s  
t h e  o f f e n s e  .  .  .  @.  A B A  S T A N D A R D S ,  s u p r a  n o t e  2 5 ,  a t  3 - 3 . 1 1 ( a ) ,  s t a t e s :  ( a )  A  p r o s e -
c u t o r  s h o u l d  n o t  i n t e n t i o n a l l y  f a i l  t o  m a k e  t i m e l y  d i s c l o s u r e  t o  t h e  d e f e n s e ,  a t  t h e  
e a r l i e s t  f e a s i b l e  o p p o r t u n i t y ,  o f  t h e  e x i s t e n c e  o f  a l l  e v i d e n c e  o r  i n f o r m a t i o n  w h i c h  
t e n d s  t o  n e g a t e  t h e  g u i l t  o f  t h e  a c c u s e d  o r  m i t i g a t e  t h e  o f f e n s e  c h a r g e d  .  .  .  . @ T h e s e  
r u l e s  a r e  m o r e  e x p a n s i v e  i n  b o t h  s c o p e  a n d  t i m i n g  t h a n  f e d e r a l  c o n s t i t u t i o n a l  l a w ,  a  
d i f f e r e n c e  a b o u t  w h i c h  t h e  s t u d e n t s  s h o u l d  b e  i n f o r m e d ,  p a r t i c u l a r l y  i f  s t a t e  e t h i c a l  
s a n c t i o n s  c o u l d  a p p l y .  
 5 6  O u r  s t u d e n t s  s h o u l d  b e  m a d e  a w a r e  t h a t  t h e  U . S .  s y s t e m  i s  
m a r k e d l y  d i f f e r e n t  f r o m  m o s t  o t h e r  c o u n t r i e s ,  a n d  i n t e r n a t i o n a l  t r i b u n a l s ,  w h i c h  r e -
q u i r e  d i s c l o s u r e  o f  a l l  e v i d e n c e ,  a n d  c e r t a i n l y  e x c u l p a t o r y  e v i d e n c e ,  p r e - t r i a l ,  
i r r e s p e c t i v e  o f  i t s  p r o b a t i v e  v a l u e .  S e e ,  e . g . ,  S t a n l e y  Z .  F i s h e r ,  T h e  P r o s e c u t o r ' s  
E t h i c a l  D u t y  t o  S e e k  E x c u l p a t o r y  E v i d e n c e  i n  P o l i c e  H a n d s :  L e s s o n s  F r o m  E n g l a n d ,  6 8  
F O R D H A M  L .  R E V .  1 3 7 9  ( 2 0 0 0 ) ;  s e e  a l s o  R o m e  S t a t u t e  o f  t h e  I n t e r n a t i o n a l  C r i m i n a l  
C o u r t ,  A r t .  6 7 ( 2 ) ,  U . N .  G A O R ,  5 3 r d  S e s s . ,  U . N .  D o c .  A / C O N F .  1 8 3 / 9  
( 1 9 9 8 ) ( A[ T ] h e  p r o s e c u t o r  s h a l l ,  a s  s o o n  a s  p r a c t i c a b l e ,  d i s c l o s e  t o  t h e  d e f e n c e  
e v i d e n c e  i n  t h e  P r o s e c u t o r ' s  p o s s e s s i o n  o r  c o n t r o l  w h i c h  h e  o r  s h e  b e l i e v e s  s h o w s  
o r  t e n d s  t o  s h o w  t h e  i n n o c e n c e  o f  t h e  a c c u s e d ,  o r  t o  m i t i g a t e  t h e  g u i l t  o f  t h e  
a c c u s e d ,  o r  w h i c h  m a y  a f f e c t  t h e  c r e d i b i l i t y  o f  p r o s e c u t i o n  e v i d e n c e . @) .  
 5 7  M y  m e n t o r  w a s  H o n o r a b l e  W i l l i a m  C .  D o n n i n o ,  f o r m e r l y  C h i e f  
E x e c u t i v e  o f  t h e  B r o o k l y n  D A ' s  O f f i c e ,  w h o  n o w  s i t s  a s  a  J u s t i c e  o f  t h e  N e w  Y o r k  
S t a t e  S u p r e m e  C o u r t  ( t h e  t r i a l  c o u r t ) .  
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 In order to awaken students to potential for misconduct or 
abuse, we can work with the established track record of prose-
cutors. By reviewing examples of misconduct that have been 
adjudicated either on the appeal of a conviction or in the occa-
sional litigation before an ethics board, students can learn 
about both the inadvertent and the intentional misdeeds of 
prosecutors during pre-trial discovery, plea bargaining or trial. 
These reported decisions can be converted into problems ask-
ing, AWhat would you do in this situation?@58 This provides 
plenty of opportunity to contrast their decisions with the con-
duct of the actual prosecutor. The instructor also can ascertain 
each student's moral barometer in comparison between the 
other students in the class and the group's non-situational 
expectations. What the student might do when confronted by 
the hypothetical, and the reasons given for the choice, may be 
glaringly different from the same considerations in reality. 

                                              
 5 8  O f t e n  t h e s e  d e c i s i o n s  a r e  c o n t e x t u a l  a n d  s u b j e c t i v e ,  e a s i l y  d e f e n d e d  
b y  t h e  p r o s e c u t o r  w h o s e  j u d g m e n t  i s  b e i n g  c h a l l e n g e d .  S e e  M e d w e d ,  s u p r a  n o t e  8 .  
B y  u s i n g  r e a l  e x a m p l e s  t h a t  r e s u l t e d  i n  e i t h e r  r e v e r s a l  o r  d i s c i p l i n a r y  p r o c e e d i n g s ,  
s t u d e n t s  c a n  m e a s u r e  t h e i r  i n s t i n c t s  a g a i n s t  t h e  a c t u a l  d e c i s i o n .  A  q u i c k  L E X I S  
s e a r c h  e x p o s e s  e x a m p l e s  o f  q u e s t i o n a b l e  c o n d u c t  d u r i n g  p r e - t r i a l  p r o c e e d i n g s ,  
g r a n d  j u r y  p r e s e n t a t i o n s  a n d  i n v e s t i g a t i o n s ,  i n  d e a l i n g  w i t h  w i t n e s s e s  ( c o a c h i n g ,  
i s o l a t i n g ,  b e r a t i n g ) ,  a n d  a t  t r i a l  ( w i t n e s s  e x a m i n a t i o n ,  c o m m e n t s  d u r i n g  s u m m a t i o n ) .  
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4.  What Are Scholars Saying? 

 
 After graduation new prosecutors eager to jump into the 
courtroom, the grand jury or the precinct gladly leave abstract, 
impractical scholarship and new theories about crime and 
criminal justice in the classroom. While it is true that some 
ideas may seem utopian or conceptual, the habit of critical 
thinking and openness to new ideas is an important routine 
that prosecution clinic instructors can instill by introducing 
some of the more current scholarship about, for example, 
racialized justice,59 community prosecutions,60 or therapeutic 
approaches to adjudication.61 Surely, any prosecutor, even a 
student hoping to be one someday, would find the proposal to 
use financial incentives to influence prosecutorial discretion 
controversial, thus prompting a spirited discussion of whether 
and how misconduct and abuse can be curtailed.62 The hall-
mark of clinical education is reflective practice, so we should 
resist the lure of the real world and insist on maintaining a 
symbiosis between the practical and the theoretical. This may 
seem an obvious observation, but we all know the excitement 
the cases, clients and controversies can engender and how 
tempting it is to divert all discussion to these events. Resist 
this impulse, even if it seems antithetical, in other words, anti-
clinical. The long term benefits in the struggle against 
prosecutorial acculturation will be substantial even if not 
immediate. 
                                              
 5 9  S e e ,  e . g . ,  A n t h o n y  V .  A l f i e r i ,  P r o s e c u t i n g  R a c e ,  4 8  D U K E  L . J .  1 1 5 7  
( 1 9 9 9 ) ;  A n t h o n y  V .  A l f i e r i ,  R a c e  P r o s e c u t o r s ,  R a c e  D e f e n d e r s ,  8 9  G E O .  L . J .  2 2 2 7  
( 2 0 0 1 ) ;  A n t h o n y  V .  A l f i e r i ,  R e t r y i n g  R a c e ,  1 0 1  M I C H .  L .  R E V .  1 1 4 1  ( 2 0 0 3 ) ;  A n g e l a  J .  
D a v i s ,  P r o s e c u t i o n  a n d  R a c e :  T h e  P o w e r  a n d  P r i v i l e g e  o f  D i s c r e t i o n ,  6 7  F O R D H A M  L .  
R E V .  1 3  ( 1 9 9 8 ) .  
 6 0  S e e ,  e . g . ,  A n t h o n y  V .  A l f i e r i ,  C o m m u n i t y  P r o s e c u t o r s ,  9 0  C A L .  L .  
R E V .  1 4 6 5  ( 2 0 0 2 ) ;  A n t h o n y  C .  T h o m p s o n ,  I t  T a k e s  a  C o m m u n i t y  t o  P r o s e c u t e ,  7 7  
N O T R E  D A M E  L .  R E V .  3 2 1  ( 2 0 0 2 ) .  
 6 1  I n  N e w  Y o r k ,  t h e r e  a r e  m a n y  i n n o v a t i v e  Ap r o b l e m - s o l v i n g @ c o u r t s  
w h i c h  D A s  o f f i c e s  h a v e  b e e n  i n s t r u m e n t a l  i n  e s t a b l i s h i n g ,  a n d  g e n e r a l l y  h a v e  e m -
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 Another strategy to raise consciousness is the promotion 
of student scholarship. The deeper exploration of an issue that 
scholarship engenders can stimulate a student to think criti-
cally and creatively about the norms and behavior of prosecu-
tors. And, if they go on to work in a DA's office they will import 
a broader view of general issues as a result of their schol-
arship. A notable example of this phenomenon is Professor 
Bruce A. Green of Fordham, whose guidance is acknowledged 
in an impressive number of student notes on a wide range of 
topics relating to prosecution.63 

                                              
b r a c e d  e n t h u s i a s t i c a l l y ,  r e s u l t i n g  i n  v e r y  d i f f e r e n t  a p p r o a c h  t o  p r o s e c u t i o n .  S e e  G r e g  
B e r m a n  &  J o h n  F e i n b l a t t ,  P r o b l e m - S o l v i n g  C o u r t s :  A  B r i e f  P r i m e r ,  2 3  L A W  &  P O L ' Y  
1 2 5  ( 2 0 0 1 ) .  
 6 2  T r a c e y  L .  M e a r e s ,  R e w a r d s  f o r  G o o d  B e h a v i o r :  I n f l u e n c i n g  
P r o s e c u t o r i a l  D i s c r e t i o n  a n d  C o n d u c t  w i t h  F i n a n c i a l  I n c e n t i v e s ,  6 4  F O R D H A M  L .  R E V .  
8 5 1  ( 1 9 9 5 ) .  M o s t  p r o s e c u t o r s  w o u l d  s c o f f  a t  t h e  i m p r a c t i c a l i t y  o f  P r o f e s s o r  
M e a r e s '  i d e a s ,  b u t  s u c h  a  r e a c t i o n  m a k e s  t h i s  a r t i c l e  a l l  t h e  m o r e  p r o v o c a t i v e  a n d  
s t i m u l a t i n g .  
 6 3  S e e ,  e . g . ,  R o l a n d  A c e v e d o ,  I s  a  B a n  o n  P l e a  B a r g a i n i n g  a n  E t h i c a l  
A b u s e  o f  D i s c r e t i o n ?  A  B r o n x  C o u n t y ,  N e w  Y o r k  C a s e  S t u d y ,  6 4  F O R D H A M  L .  R E V .  
9 8 7  ( 1 9 9 5 ) ;  R e b e c c a  B .  C r o s s ,  E t h i c a l  D e c e p t i o n  b y  P r o s e c u t o r s ,  3 1  F O R D H A M  U R B .  
L .  J .  2 1 5  ( 2 0 0 3 ) ;  M i c h a e l  Q .  E n g l i s h ,  A  P r o s e c u t o r ' s  U s e  o f  I n c o n s i s t e n t  F a c t u a l  
T h e o r i e s  o f  a  C r i m e  i n  S u c c e s s i v e  T r i a l s :  Z e a l o u s  A d v o c a c y  o r  a  D u e  P r o c e s s  V i o l a -
t i o n ? ,  6 8  F O R D H A M  L .  R E V .  5 2 5  ( 1 9 9 9 ) ;  R o s s  G a l i n ,  A b o v e  t h e  L a w :  T h e  P r o s e c u t o r ' s  
D u t y  t o  S e e k  J u s t i c e  a n d  t h e  P e r f o r m a n c e  o f  S u b s t a n t i a l  A s s i s t a n c e  A g r e e m e n t s ,  
6 8  F O R D H A M  L .  R E V .  1 2 4 5  ( 2 0 0 0 ) ;  L i s a  M .  K u r c i a s ,  P r o s e c u t o r ' s  D u t y  t o  D i s c l o s e  
E x c u l p a t o r y  E v i d e n c e ,  6 9  F O R D H A M  L .  R E V .  1 2 0 5  ( 2 0 0 0 ) .  
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5.  Personal Accounts 

 
 Many prosecutors, and even law professors or journalists 
taking a career detour in a prosecutor's office, have written 
accounts of their experiences as a means of exploring the com-
plexities of the criminal justice system and the prosecutor's 
own contributions in popular literature. In general, they rep-
resent an example of reaction and reflection for our students, 
particularly for a clinical setting where students are required 
to keep journals.64 Have students read some of these books and 
encourage them to critique the viewpoint, observations and 
conclusions of the authors.65 

                                              
 6 4  J o u r n a l s  a r e  a n  a c c e p t e d  f o r m  o f  c l i n i c a l  p e d a g o g y ,  p a r t i c u l a r l y  i n  
e x t e r n s h i p  p r o g r a m s .  J . P .  O G I L V Y  E T  A L . ,  L E A R N I N G  F R O M  P R A C T I C E :  A  P R O F E S S I O N A L  

D E V E L O P M E N T  T E X T  F O R  L E G A L  I N T E R N S  9 7 - 1 1 1  ( 1 9 9 8 ) ;  J . P .  O g i l v y ,  T h e  U s e  o f  J o u r n a l s  
i n  L e g a l  E d u c a t i o n :  A  T o o l  f o r  R e f l e c t i o n ,  3  C L I N I C A L  L .  R E V .  5 5  ( 1 9 9 6 ) .  I m a g i n e  i f  a  
s t u d e n t  j o u r n a l  c o u l d  b e  c o n v e r t e d  i n t o  a  b e s t s e l l e r ?  S e e ,  e . g . ,  J A M E S  S .  K U N E N ,  
AH O W  C A N  Y O U  D E F E N D  T H O S E  P E O P L E ? @:  T H E  M A K I N G  O F  A  C R I M I N A L  L A W Y E R  ( 1 9 8 3 ) .  
 6 5  S e e ,  e . g . ,  M A R K  B A K E R ,  D . A . :  P R O S E C U T O R S  I N  T H E I R  O W N  W O R D S  
( 1 9 9 9 ) ;  M A R I S S A  N .  B A T T ,  R E A D Y  F O R  T H E  P E O P L E :  M Y  M O S T  C H I L L I N G  C A S E S  A S  A  P R O S -
E C U T O R  ( 2 0 0 4 ) ;  G A R Y  D E L S O H N ,  T H E  P R O S E C U T O R S :  A  Y E A R  I N  T H E  L I F E  O F  A  D I S T R I C T  

A T T O R N E Y ' S  O F F I C E  ( 2 0 0 3 )  ( T h e  a u t h o r  i s  a  r e p o r t e r  w i t h  t h e  S a c r a m e n t o  B e e )  D A V I D  

H E I L B R O N E R ,  R O U G H  J U S T I C E :  D A Y S  A N D  N I G H T S  O F  A  Y O U N G  D . A .  ( 1 9 9 0 ) ;  G A R Y  T .  
L O W E N T H A L ,  D O W N  A N D  D I R T Y  J U S T I C E :  A  C H I L L I N G  J O U R N E Y  I N T O  T H E  D A R K  W O R K  O F  C R I M E  

A N D  T H E  C R I M I N A L  C O U R T S  ( 2 0 0 3 )  ( T h e  a u t h o r  i s  a  p r o f e s s o r  a t  A r i z o n a  S t a t e  
U n i v e r s i t y  L a w  S c h o o l ) ;  J E A N I N E  P I R R O  &  C A T H E R I N E  W H I T N E Y ,  T O  P U N I S H  A N D  P R O T E C T :  A  

D A ' S  F I G H T  A G A I N S T  A  S Y S T E M  T H A T  C O D D L E S  C R I M I N A L S  ( 2 0 0 3 )  ( T h e  a u t h o r  i s  t h e  
D i s t r i c t  A t t o r n e y  o f  W e s t c h e s t e r  C o u n t y ,  N e w  Y o r k ) ;  S T E V E N  P H I L L I P S ,  N O  H E R O E S ,  N O  

V I L L A I N S  ( 1 9 7 7 ) .  
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6.  Parallel Universes 

 
 Our students need to be educated to think about how 
prosecutors fit into the larger picture of the other participants 
in the criminal justice system. Too often defense attorneys are 
demonized or disrespected without any real understanding 
about the difficulties and challenges of their role. Unfortunate-
ly, it seems that the level of mutual distrust and even con-
tempt is apparent regardless of geography. Yet many adver-
saries actually are former classmates who have more in com-
mon with each other than with their clients, the police or 
crime victims. In addition to reading works by thoughtful 
defense attorneys,66 the clinic offers the incomparable opportu-
nity for incipient prosecutors to think and act like defense 
counsel when conducting role-plays in class. 
 Other differences should be highlighted as well. In any 
court, but particularly one in a metropolitan area, ADAs deal 
with people from other countries, who communicate in lan-
guages other than English and whose cultural differences may 
affect their ability to testify (or to testify effectively) or to 
understand their choices (whether as victim or defendant) or 
whose backgrounds may inform the actual criminal conduct. 
In many clinics, themes of difference and cross-cultural issues 
have become staple parts of the curriculum. There is ample 

                                              
 6 6  S e e ,  e . g . ,  A l b e r t  J .  K r i e g e r ,  W h y  I  A m  a  C r i m i n a l  D e f e n s e  L a w y e r ,  
S T U D E N T  L A W .  2 2  ( M a r .  2 0 0 2 ) ;  D a v i d  L u b a n ,  A r e  C r i m i n a l  D e f e n d e r s  D i f f e r e n t ? ,  9 1  
M I C H .  L .  R E V .  1 7 2 9  ( 1 9 9 3 ) ;  C h a r l e s  J .  O g l e t r e e ,  J r . ,  B e y o n d  J u s t i f i c a t i o n s :  S e e k i n g  
M o t i v a t i o n s  t o  S u s t a i n  P u b l i c  D e f e n d e r s ,  1 0 6  H A R V .  L .  R E V .  1 2 3 9 ,  1 2 7 1 - 9 4  ( 1 9 9 3 ) ;  
W i l l i a m  H .  S i m o n ,  T h e  E t h i c s  o f  C r i m i n a l  D e f e n s e ,  9 1  M I C H .  L .  R E V .  1 7 0 3  ( 1 9 9 3 ) ;  
A b b e  S m i t h ,  D e f e n d i n g  D e f e n d i n g :  T h e  C a s e  f o r  U n m i t i g a t e d  Z e a l  o n  B e h a l f  o f  P e o p l e  
W h o  D o  T e r r i b l e  T h i n g s ,  2 8  H O F S T R A  L .  R E V .  9 2 5  ( 2 0 0 0 ) ;  A b b e  S m i t h ,  T h e  
D i f f e r e n c e  i n  C r i m i n a l  D e f e n s e  a n d  t h e  D i f f e r e n c e  I t  M a k e s ,  1 1  W A S H .  U .  J . L .  &  P O L ' Y  
8 3  ( 2 0 0 3 ) ;  A b b e  S m i t h ,  T o o  M u c h  H e a r t  a n d  N o t  E n o u g h  H e a t :  T h e  S h o r t  L i f e  a n d  
F r a c t u r e d  E g o  o f  t h e  E m p a t h i c ,  H e r o i c  P u b l i c  D e f e n d e r ,  3 7  U . C .  D A V I S  L .  R E V .  1 2 0 3  
( 2 0 0 4 ) .  
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literature to assign.67 Similar `cross-cultural' education could 
be offered about mental illness, alcoholism, drug addition and 
other behaviors that play a large part in the criminal justice 
system. 
 

7.  Agent Provocatateur 
 
 Clinical teachers never suffer from a shortage of provoca-
tive questions designed to encourage students to think inde-
pendently, imaginatively and confidently. We try to produce 
problem-solvers. During supervision class discussion, and in 
role plays, we can raise the tough questions that few full-time 
prosecutors ever consider in order to motivate students to 
develop their own answers to normative questions about role, 
to instill instincts that question complacency, and to encourage 
individuality. For example, how should prosecutorial mis-
behavior be treated within the DA's office? What kind of ac-
countability should exist when misconduct occurs? By what 
means can an ADA develop a reputation for honesty and cred-
ibility? What adjectives would each student choose to describe 
themselves as prosecutors? Is it possible to achieve individual-
ized justice in overcrowded courts? How do others experience 
the criminal justice system? Even if the law does not prohibit 
lack of candor, should prosecutors be required to tell the truth 
or at least not deliberately deceive an adversary? Would you 
let a guilty man go free to attain an abstract principle of jus-
tice? Can you defend strategic over-charging? Are there any 
personal values or biases that you inject into decision-making 
about cases? How far would you go to secure the cooperation of 
a recalcitrant witness? 
 This list, which surely asks only a few of the limitless 
questions that should be, but rarely are, asked by working 
prosecutors, is a starting point for clinicians to seize the op-
portunity to poke, prod and provoke our prosecution-minded 
                                              
 6 7  S u s a n  B r y a n t ,  T h e  F i v e  H a b i t s :  B u i l d i n g  C r o s s - C u l t u r a l  C o m p e t e n c e  
i n  L a w y e r s ,  8  C L I N I C A L  L .  R E V .  3 3  ( 2 0 0 1 ) .  
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students while we can. Those clinics that see their purpose as 
comprising more than teaching advocacy skills already ask 
about power, authority, boundaries, values and ethics.68 All 
seventy-six schools with prosecution clinical offerings address 
these issues in order to launch our students on a career that 
will not include or suffer prosecutorial misconduct. 

                                              
 6 8  F o r  e x a m p l e ,  a t  B o s t o n  C o l l e g e  L a w  S c h o o l ,  t h e  P r o s e c u t i o n  
P r o g r a m  c o u r s e  d e s c r i p t i o n  a s k s :  

W h a t  i s  t h e  p r i m a r y  t a s k  o f  a  p r o s e c u t o r ?  E n f o r c i n g  t h e  l a w ?  S e c u r i n g  c o n -
v i c t i o n s ?  P u n i s h i n g  o f f e n d e r s ?  S e e k i n g  j u s t i c e ?  E v e n  i f  w e  a g r e e  t h a t  a  
p r o s e c u t o r ' s  p r i m a r y  t a s k  i s  t o  s e e k  j u s t i c e ,  w i l l  w e  b e  a b l e  t o  a r t i c u l a t e  a  
s h a r e d  n o t i o n  o f  w h a t  At o  s e e k  j u s t i c e @ m e a n s ?  O n e  o f  t h e  c e n t r a l  c h a l -
l e n g e s  t h a t  s t u d e n t s  w i l l  f a c e  i n  t h i s  c l i n i c  w i l l  b e  t o  u n d e r s t a n d  a n d  a r t i c -
u l a t e  t h e  p r i m a r y  t a s k  o f  a  p r o s e c u t o r  a n d  h o w  o u r  n o t i o n s  ( b o t h  c o n s c i o u s  
a n d  u n c o n s c i o u s )  o f  a u t h o r i t y ,  r o l e ,  b o u n d a r y ,  a n d  t a s k  a f f e c t  t h e  w a y  w e  
t a k e  u p  o u r  r o l e .  

B o s t o n  C o l l e g e  L a w  S c h o o l  C o u r s e  D e s c r i p t i o n s ,  a v a i l a b l e  a t  h t t p : / / w w w . b c . e d u /  
s c h o o l s / l a w / s e r v i c e s / a c a d e m i c / p r o g r a m s / c u r r i c u l u m / c o u r s e s / l i s t / # d e s c r i p t i o n s  
( l a s t  v i s i t e d  F e b .  1 4 ,  2 0 0 5 ) .  
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8.  Clinical Resources 

 
 My last observation about the challenges these clinics 
pose concerns their staffing. Since prosecution clinics cannot 
exist without the cooperation of prosecution offices, for most 
law schools concerned about conserving clinical education 
resources, the obvious and efficient decision has been to rely 
on externships rather than to hire full-time clinical faculty. 
Thus, supervision is largely in the hands of ADAs and AUSAs 
with only light faculty oversight. Although it is not always 
possible to discern who teaches prosecution clinics, on the 
basis of my on-line survey, I think it is fair to state that the 
great majority of prosecution clinics are either co-taught or 
wholly taught by the prosecutors themselves. This arrange-
ment may preclude truly open, critical discussions either dur-
ing supervision or in class for the same reasons discussed 
above.69 There has to be more faculty involvement as either 
supervisors or seminar teachers in order to create a safe space 
for students to critically question their work, their observa-
tions of the work of others and the role of prosecutor altogeth-
er. Moreover, it takes a firm and veteran instructional hand to 
resist the ineluctable temptation to discuss cases and share 
experiences descriptively rather than critically. 

                                              
 6 9  S e e  s u p r a  P a r t  B . 1 .  
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E.  CONCLUSION 

 
 Clinical faculty teaching prosecution clinics must look 
beyond doctrine and skills. While in the clinic we need to 
awaken and inspire in our students the critical facilities they 
will need to prosecute with the highest level of self-awareness. 
Even more critically, we must prepare those students who go 
on to careers as prosecutors to resist the adaptation to office 
norms that allow for mindless adversarialness, and even to try 
to break the mold. They should not allow themselves to be 
viewed by their colleagues negatively, as iconoclasts or rebels; 
they should be thoughtful, informed and brave, arousing admi-
ration not censure. We can encourage and push them to be 
Agood prosecutors,@ as we sit as a conscience on the shoulders 
of our students both during law school and beyond. 
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