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THE UNIVERSITY OF SAN DIEGO CRIMINAL CLINIC: IT'S 
ALL IN THE MIX 

 

 Jean Montoya* 
 
 Although many legal educators would place the birth of clinical legal 
education in the 1960's, legal scholars have convincingly traced it to the early 
twentieth century.1 Nevertheless, in the wake of Gideon v. Wainwright,2 and its 
progeny,3 law school criminal clinics in particular proliferated.4  
                                              

 P r o f e s s o r  o f  L a w ,  U n i v e r s i t y  o f  S a n  D i e g o  S c h o o l  o f  L a w .  A . B .  1 9 8 2 ,  
P r i n c e t o n  U n i v e r s i t y ;  J . D .  1 9 8 5 ,  U n i v e r s i t y  o f  C a l i f o r n i a  a t  L o s  A n g e l e s  S c h o o l  o f  
L a w .  I  a m  g r a t e f u l  t o  P r o f e s s o r s  L a u r a  B e r e n d  a n d  H a n s  S i n h a  f o r  c r i t i q u i n g  a n  
e a r l i e r  d r a f t  o f  t h e  a r t i c l e .  I  a m  g r a t e f u l  t o  t h e  U n i v e r s i t y  o f  S a n  D i e g o  f o r  s u p p o r t i n g  
t h e  w r i t i n g  o f  t h i s  a r t i c l e  b y  p r o v i d i n g  m e  w i t h  a  s u m m e r  r e s e a r c h  g r a n t  a n d  
r e s e a r c h  a s s i s t a n c e .  
 1  S e e  M a r g a r e t  M a r t i n  B a r r y  e t  a l . ,  C l i n i c a l  E d u c a t i o n  f o r  t h i s  M i l l e n n i u m :  T h e  
T h i r d  W a v e ,  7  C L .  R E V .  1 ,  6 - 1 2  ( 2 0 0 0 )  ( d e s c r i b i n g  t h e  h i s t o r y  a n d  f u t u r e  
d i r e c t i o n s  o f  c l i n i c a l  l e g a l  e d u c a t i o n ) .  F o r  s e m i n a l  a r t i c l e s  o n  t h e  n e e d  f o r  c l i n i c a l  l e g a l  
e d u c a t i o n ,  s e e  J e r o m e  F r a n k ,  W h y  N o t  a  C l i n i c a l  L a w y e r - S c h o o l ? ,  8 1  U .  P E N N .  L .  
R E V .  9 0 7  ( 1 9 3 3 )  ( c r i t i c i z i n g  t h e  L a n g d e l l i a n  a p p r o a c h  t o  l e g a l  e d u c a t i o n ) ;  W i l l i a m  V .  
R o w e ,  L e g a l  C l i n i c s  a n d  B e t t e r  T r a i n e d  L a w y e r s B A  N e c e s s i t y ,  1 1  I L L .  L .  R E V .  5 9 1  
( 1 9 1 7 )  ( a d v o c a t i n g  c l i n i c a l  l e g a l  e d u c a t i o n  a s  i n s t r u m e n t a l  t o  b u i l d i n g  p r o f e s s i o n a l  
c h a r a c t e r ) .  
 2  3 7 2  U . S .  3 3 5  ( 1 9 6 3 )  ( h o l d i n g  t h a t  t h e  S i x t h  A m e n d m e n t ,  a p p l i c a b l e  t o  t h e  
s t a t e s  t h r o u g h  t h e  F o u r t e e n t h  A m e n d m e n t ,  r e q u i r e s  s t a t e s  t o  p r o v i d e  a t t o r n e y s  f o r  
i n d i g e n t  d e f e n d a n t s  i n  c r i m i n a l  p r o s e c u t i o n s ) .  I n  G i d e o n ,  t h e  d e f e n d a n t  w a s  c h a r g e d  
w i t h  a  f e l o n y  a n d  r e q u e s t e d  t h e  c o u r t  t o  a p p o i n t  c o u n s e l  f o r  h i m .  G i d e o n ,  3 7 2  U . S .  
a t  3 3 6 - 3 7 .  T h e  c o u r t  a p o l o g e t i c a l l y  d e c l i n e d  t o  d o  s o ,  i n d i c a t i n g  i t s  a u t h o r i t y  w a s  
l i m i t e d  t o  a p p o i n t i n g  c o u n s e l  i n  c a p i t a l  c a s e s .  I d .  a t  3 3 7 .  T h e  d e f e n d a n t  r e p r e s e n t e d  
h i m s e l f  a t  t r i a l .  I d .  H e  w a s  c o n v i c t e d  a n d  s e n t e n c e d  t o  s e r v e  f i v e  y e a r s  i n  s t a t e  
p r i s o n .  I d .  F o r  a  r e t r o s p e c t i v e  a n d  p r o s p e c t i v e  a n a l y s i s  o f  G i d e o n ,  s e e  Y a l e  K a m i s a r  
e t  a l . ,  G i d e o n  a t  4 0 :  F a c i n g  t h e  C r i s i s ,  F u l f i l l i n g  t h e  P r o m i s e ,  4 1  A M .  C R I M .  L .  R E V .  
1 3 5  ( 2 0 0 4 )  ( r e c o r d i n g  a  m o d e r a t e d  p a n e l  d i s c u s s i o n ) .  
 3  A r g e r s i n g e r  v .  H a m l i n ,  4 0 7  U . S .  2 5  ( 1 9 7 2 ) ,  c l a r i f i e d  G i d e o n  b y  h o l d i n g  t h a t  n o  
p e r s o n  m a y  b e  i m p r i s o n e d  f o r  a n y  o f f e n s e ,  w h e t h e r  p e t t y ,  m i s d e m e a n o r ,  o r  f e l o n y ,  
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 The University of San Diego (USD) offers law skills training through a 
variety of legal clinics, including its Criminal Clinic. In response to Gideon=s 
trumpet, USD=s Criminal Clinic first appeared as a course offering in 1973,5 but 
                                              
u n l e s s  h e  w a s  r e p r e s e n t e d  b y  c o u n s e l  a t  t r i a l .  A r g e r s i n g e r ,  4 0  U . S .  a t  2 5 .  I n  
A r g e r s i n g e r ,  t h e  d e f e n d a n t  w a s  c o n v i c t e d  o f  c a r r y i n g  a  c o n c e a l e d  w e a p o n  a n d  
s e n t e n c e d  t o  s e r v e  n i n e t y  d a y s  i n  j a i l .  I d .  a t  2 6 .  
 4  I n  A r g e r s i n g e r ,  t h e  C o u r t  e m p h a s i z e d  t h a t  t h e  h i g h  v o l u m e  o f  m i s d e m e a n o r  
a n d  p e t t y  c a s e s  i n e v i t a b l y  l e a d s  t o  r u s h e d  j u s t i c e  a n d  t h a t  t h e  p r e s e n c e  o f  c o u n s e l  i n  
t h e s e  c a s e s  i s  c r i t i c a l  t o  i n s u r i n g  f a i r  t r i a l s .  I d .  a t  3 4 - 3 7 .  I n  a  c o n c u r r i n g  o p i n i o n ,  
J u s t i c e  B r e n n a n  o b s e r v e d  t h a t  l a w  s t u d e n t s  i n  l a w  s c h o o l  c l i n i c a l  p r o g r a m s  c o u l d  b e  
e x p e c t e d  t o  p l a y  a n  i m p o r t a n t  r o l e  i n  p r o v i d i n g  l e g a l  r e p r e s e n t a t i o n  t o  i n d i g e n t  
c r i m i n a l  d e f e n d a n t s .  I d .  a t  4 4  ( B r e n n a n ,  J . ,  c o n c u r r i n g ) ;  s e e  S t e v e n  Z e i d m a n ,  S a c -
r i f i c i a l  L a m b s  o r  t h e  C h o s e n  F e w ? :  T h e  I m p a c t  o f  S t u d e n t  D e f e n d e r s  o n  t h e  R i g h t s  o f  
t h e  A c c u s e d ,  6 2  B R O O K .  L .  R E V .  8 5 3  ( 1 9 9 6 )  ( s t u d y i n g  t h e  e f f e c t i v e n e s s  o f  s t u d e n t  
d e f e n d e r s  a n d  c o n c l u d i n g  t h a t  t h e y  p r o v i d e d  b e t t e r  r e p r e s e n t a t i o n  t h a n  p r o f e s s i o n a l  
d e f e n d e r s  i n  t e r m s  o f  r e s u l t s  a c h i e v e d  a n d  t h e  n a t u r e  a n d  q u a l i t y  o f  r e p r e s e n t a t i o n ) .  
 5  R o d n e y  J o n e s ,  c u r r e n t l y  i n  p r i v a t e  p r a c t i c e  i n  C a l i f o r n i a ,  j o i n e d  t h e  U S D  l a w  
f a c u l t y  i n  1 9 7 3 .  T e l e p h o n e  I n t e r v i e w  w i t h  R o d n e y  R .  J o n e s ,  f o r m e r  f a c u l t y  m e m b e r ,  
U n i v e r s i t y  o f  S a n  D i e g o  S c h o o l  o f  L a w  ( S e p .  1 ,  2 0 0 4 ) .  T h e  t h e n  l a w  s c h o o l  d e a n ,  D o n  
W e c k s t e i n ,  c h a r g e d  h i m  w i t h  d e v e l o p i n g  a n  i n - h o u s e  C r i m i n a l  C l i n i c .  I d .  W i t h  g r a n t s  
f r o m  t h e  F o r d  F o u n d a t i o n  a n d  l a t e r  f r o m  T i t l e  I X  p r o g r a m s ,  J o n e s  d e v e l o p e d  a n  i n -
h o u s e  C r i m i n a l  C l i n i c .  S e e  B a r r y  e t  a l . ,  s u p r a  n o t e  E r r o r !  B o o k m a r k  n o t  d e f i n e d . ,  a t  
1 8 - 2 0  ( d e s c r i b i n g  t h e  f u n d i n g  a v a i l a b l e  f o r  c l i n i c a l  l e g a l  e d u c a t i o n  f r o m  1 9 5 9  t o  
1 9 9 7 ) .  A l t h o u g h  J o n e s  t o y e d  w i t h  t h e  i d e a  o f  o b t a i n i n g  s p e c i a l  p r o s e c u t o r  s t a t u s  
a n d  d e v e l o p i n g  a  p r o s e c u t i o n  c l i n i c ,  t h e  c l i n i c  o f f e r e d  d e f e n s e  s e r v i c e s  o n l y .  
T e l e p h o n e  I n t e r v i e w  w i t h  R o d n e y  R .  J o n e s .  W a l k - i n s ,  S a n  D i e g o  S t a t e  U n i v e r s i t y  
s t u d e n t s  ( b y  c o n t r a c t ) ,  j a i l  i n m a t e s  w i t h  p o s t - c o n v i c t i o n  p r o b l e m s  ( m o t i o n s  t o  m o d i f y  
p r o b a t i o n ,  b u t  n o t  a p p e a l s  o r  p e t i t i o n s  f o r  w r i t s ) ,  r e f e r r a l s  f r o m  U S D = s  C i v i l  C l i n i c  a n d  
c o u r t  a p p o i n t m e n t s  p r o v i d e d  t h e  c l i e n t  b a s e .  I d .  F r o m  i t s  i n c e p t i o n ,  t h e  C r i m i n a l  
C l i n i c  h a d  a  c l a s s  c o m p o n e n t  t h a t  e x a m i n e d  s e l e c t  t o p i c s .  E v e n t u a l l y ,  t h e  l a w  s c h o o l  
w o u l d  o f f e r  p r o s e c u t i o n  a n d  d e f e n s e  e x t e r n s h i p s  t o o .  I d .  
 F o r  p e r s p e c t i v e s  o n  c r i m i n a l  c l i n i c s  f r o m  t h i s  t i m e  i n  c l i n i c a l  e d u c a t i o n = s  h i s t o r y  
s e e  C .  P a u l  J o n e s ,  L a w  S c h o o l  C l i n i c a l  P r o g r a m s :  T h e  V i e w  f r o m  t h e  D e f e n d e r = s  
O f f i c e ,  i n  C L I N I C A L  E D U C A T I O N  F O R  T H E  L A W  S T U D E N T  1 8 1  ( 1 9 7 3 )  ( a r g u i n g  t h a t  l a w  
s t u d e n t s  i n  c r i m i n a l  c l i n i c s  h a v e  a n  i m p o r t a n t  r o l e  t o  p l a y  i n  r e f o r m i n g  t h e  c r i m i n a l  
j u s t i c e  s y s t e m )  a n d  R o b e r t  D .  B a r t e l s ,  C l i n i c a l  L e g a l  E d u c a t i o n  a n d  t h e  D e l i v e r y  o f  
L e g a l  S e r v i c e s :  T h e  V i e w  f r o m  t h e  P r o s e c u t o r = s  O f f i c e ,  i n  C L I N I C A L  E D U C A T I O N  F O R  T H E  

L A W  S T U D E N T  1 9 0  ( 1 9 7 3 )  ( a r g u i n g  t h a t  b e n e f i t s  o u t w e i g h  c o s t s  t o  p r o s e c u t i o n  
a g e n c i e s  p a r t i c i p a t i n g  i n  l a w  s c h o o l  p r o s e c u t i o n  c l i n i c s ) .  F o r  e x a m p l e ,  i n  1 9 7 3 ,  
P r o f e s s o r  B a r t e l s  n o t e d  Aa  f a i r l y  w i d e s p r e a d  f e e l i n g  a m o n g  l a w  s t u d e n t s  t h a t  t h e r e  i s  
s o m e t i n g  [ s i c ]  i n h e r e n t l y  b a d  a b o u t  p r o s e c u t i n g  p e o p l e . @ I d .  a t  2 1 0 .  T h e  p e n d u l u m  
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the current course is the product of an evolutionary process. The current 
Criminal Clinic is neither a prosecution clinic nor a criminal defense clinic. In-
stead, it brings together students who fancy themselves future prosecutors and 
future criminal defense attorneys.6  
 

I. THE STRUCTURE AND CONTENT OF USD=S CRIMINAL CLINIC 
 

 Criminal Clinic I is a four-credit course consisting of two distinct 
components: the externship component and the class component.7 
                                              
m a y  h a v e  s w u n g .  I n  t h e  w a k e  o f  t h e  t o u g h - o n - c r i m e  p o l i t i c s  o f  t h e  1 9 8 0 ' s  a n d  
1 9 9 0 ' s ,  I  h a v e  f o u n d  l a w  s t u d e n t s  m o r e  i n c l i n e d  t o  p r o s e c u t e  t h a n  d e f e n d  c r i m i n a l  
d e f e n d a n t s .  
 6  I  d o  n o t  k n o w  h o w  m a n y  l a w  s c h o o l  c r i m i n a l  c l i n i c s  a r e  d e f e n s e - o n l y  c l i n i c s ,  a s  
o p p o s e d  t o  p r o s e c u t i o n - o n l y  c l i n i c s ,  o r  c l i n i c s  t h a t  b r i n g  t o g e t h e r  s t u d e n t - p r o s e c u -
t o r s  a n d  s t u d e n t - d e f e n s e  a t t o r n e y s .  C l i n i c  d e s i g n a t i o n s  a r e  o f t e n  v a g u e  i n  t h a t  
r e g a r d .  F o r  e x a m p l e ,  t h e  d e s i g n a t i o n s  AC r i m i n a l  P r a c t i c e  C l i n i c @ a n d  AC r i m i n a l  J u s t i c e  
C l i n i c @ t e l l  u s  l i t t l e .  S e e  R o b e r t  F .  S e i b e l  &  L i n d a  H .  M o r t o n ,  F i e l d  P l a c e m e n t  
P r o g r a m s :  P r a c t i c e s ,  P r o b l e m s  a n d  P o s s i b i l i t i e s ,  2  C L I N I C A L  L .  R E V .  4 1 3 ,  A p p e n d i x  B  
( 1 9 9 6 )  ( r e p o r t i n g  a  n a t i o n w i d e  s u r v e y  o f  e x t e r n s h i p  p r o g r a m s ) .  
 C r i m i n a l  c l i n i c s  c e r t a i n l y  t a k e  m a n y  f o r m s .  P r o f e s s o r  F e l l  h a s  d e s c r i b e d  t h e  
C r i m i n a l  C l i n i c  a t  T h o m a s  M .  C o o l e y  L a w  S c h o o l  a s  c o m b i n i n g  e x t e r n s h i p  a n d  c l a s s  
c o m p o n e n t s .  S e e  N o r m a n  F e l l ,  D e v e l o p m e n t  o f  a  C r i m i n a l  L a w  C l i n i c :  A  B l e n d e d  
A p p r o a c h ,  4 4  C L E V .  S T .  L .  R E V .  2 7 5 ,  2 9 1 - 9 3  ( 1 9 9 6 ) .  T h e  C o o l e y  c l i n i c ,  h o w e v e r ,  
o n l y  p l a c e d  s t u d e n t s  i n  d e f e n s e  e x t e r n s h i p s  a t  a  s i n g l e  p u b l i c  d e f e n d e r = s  o f f i c e .  I d .  a t  
2 9 2 .  A s  w i l l  b e  d e s c r i b e d  f u r t h e r  b e l o w ,  U S D = s  C r i m i n a l  C l i n i c  u n i q u e l y  p l a c e s  
s t u d e n t s  i n  a  v a r i e t y  o f  b o t h  d e f e n s e  a n d  p r o s e c u t i o n  e x t e r n s h i p s .  P r o f e s s o r  S u b i n  
d e s c r i b e d  t h e  C r i m i n a l  L a w  C l i n i c  a t  N e w  Y o r k  U n i v e r s i t y  ( N Y U )  a s  c o m b i n i n g  
f i e l d w o r k  a n d  c l a s s r o o m  w o r k .  S e e  H a r r y  I .  S u b i n ,  C l i n i c a l  P e d a g o g y C T h e  E d u c a t i o n a l  
P r o g r a m  o f  t h e  N e w  Y o r k  U n i v e r s i t y  S c h o o l  o f  L a w  C r i m i n a l  C l i n i c ,  i n  C L I N I C A L  L E G A L  

E D U C A T I O N  2 5 4  ( 1 9 8 0 ) .  T h e  N Y U  c l i n i c ,  h o w e v e r ,  i n v o l v e d  a  l i v e - c l i e n t ,  i n - h o u s e  c l i n i c ,  
n o t  e x t e r n s h i p s ,  a n d  s t u d e n t  f i e l d w o r k  w a s  l i m i t e d  t o  c r i m i n a l  d e f e n s e .  I d .  
 7  T h e  p r e r e q u i s i t e s  f o r  C r i m i n a l  C l i n i c  I  a r e  C r i m i n a l  L a w  ( a  r e q u i r e d  f i r s t  y e a r  
c o u r s e  f o c u s i n g  o n  s u b s t a n t i v e  l a w  a n d  t h e  p h i l o s o p h i c a l  j u s t i f i c a t i o n s  f o r  p u n i s h -
m e n t ) ,  L a w y e r i n g  S k i l l s  I  ( a  r e q u i r e d  f i r s t  y e a r  c l a s s  o n  l e g a l  r e s e a r c h  a n d  w r i t i n g ) ,  
L a w y e r i n g  S k i l l s  I I  ( a n  u p p e r  d i v i s i o n  e l e c t i v e  e x p o s i n g  s t u d e n t s  t o  a  v a r i e t y  o f  
l a w y e r i n g  s k i l l s ,  i n c l u d i n g  t r i a l  s k i l l s ,  a n d  c u l m i n a t i n g  i n  a  m o c k  j u r y  t r i a l ) ,  C r i m i n a l  
P r o c e d u r e  ( a n  u p p e r  d i v i s i o n  e l e c t i v e  f o c u s i n g  o n  t h e  F o u r t h  a n d  F i f t h  A m e n d m e n t s ) ,  
a n d  E v i d e n c e  ( a n  u p p e r  d i v i s i o n  e l e c t i v e  e m p h a s i z i n g  t h e  F e d e r a l  R u l e s  o f  E v i d e n c e ) .  
B e c a u s e  o f  t h e  n u m e r o u s  p r e r e q u i s i t e s ,  m o s t  s t u d e n t s  w h o  t a k e  C r i m i n a l  C l i n i c  w i l l  
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A. The Externship Component8 

 

 In the externship component of the course, students engage in legal work 
at the local office of a criminal defense or prosecution agency.9 Six government 

                                              
b e  t h i r d  y e a r  l a w  s t u d e n t s .  
 S t u d e n t s  w h o  c o m p l e t e  C r i m i n a l  C l i n i c  I  c a n  e n r o l l  i n  C r i m i n a l  C l i n i c  I I  f o r  t w o ,  
t h r e e ,  f o u r ,  f i v e  o r  s i x  c r e d i t s .  S t u d e n t s  e x t e r n  w i t h  a  d e f e n s e  o r  p r o s e c u t i o n  a g e n c y  
f o u r  h o u r s  p e r  w e e k  p e r  c l a s s  c r e d i t ,  f o r  f o u r t e e n  w e e k s .  A c c o r d i n g l y ,  a  s t u d e n t  
t a k i n g  C r i m i n a l  C l i n i c  I I  f o r  s i x  c r e d i t s  w i l l  s p e n d  t w e n t y - f o u r  h o u r s  p e r  w e e k  f o r  
f o u r t e e n  w e e k s  w i t h  a n  a p p r o v e d  a g e n c y .  T h e  C r i m i n a l  C l i n i c  I I  e x t e r n s h i p  m u s t  b e  
m a t e r i a l l y  d i f f e r e n t  f r o m  t h e  C r i m i n a l  C l i n i c  I  e x t e r n s h i p .  O r i g i n a l l y  t h a t  m e a n t  
s t u d e n t s  e x t e r n i n g  w i t h  a  p r o s e c u t i o n  a g e n c y  f o r  C r i m i n a l  C l i n i c  I  w o u l d  e x t e r n  w i t h  a  
d e f e n s e  a g e n c y  f o r  C r i m i n a l  C l i n i c  I I  o r  a t  l e a s t  e x t e r n  a t  a  d i f f e r e n t  p r o s e c u t i o n  
a g e n c y  ( p e r h a p s  g o  f r o m  t h e  D i s t r i c t  A t t o r n e y = s  O f f i c e  t o  t h e  U . S .  A t t o r n e y = s  O f f i c e ) .  
T h e  r e q u i r e m e n t  h a s  s i n c e  e v o l v e d  t o  i n c l u d e  r e m a i n i n g  a t  t h e  s a m e  a g e n c y  ( f o r  
e x a m p l e ,  t h e  D i s t r i c t  A t t o r n e y = s  O f f i c e )  b u t  c h a n g i n g  u n i t s  ( g o i n g  f r o m  t h e  g a n g  u n i t  
t o  t h e  f a m i l y  p r o t e c t i o n  u n i t  o r  a  b r a n c h  c o u r t  o f f i c e )  o r  o b t a i n i n g  a  c o m m i t m e n t  
f r o m  t h e  a g e n c y  t o  e x p o s e  t h e  s t u d e n t  e x t e r n  t o  d i f f e r e n t  s k i l l s  o r  s t a g e s  o f  c r i m i n a l  
l i t i g a t i o n .  F o r  e x a m p l e ,  a  C r i m i n a l  C l i n i c  I  e x t e r n s h i p  m a y  h a v e  e x p o s e d  t h e  s t u d e n t  
e x t e r n  t o  b a i l ,  m o t i o n  a n d  s e n t e n c i n g  h e a r i n g s ,  b u t  t h e  C r i m i n a l  C l i n i c  I I  e x t e r n s h i p  
w i l l  e x p o s e  t h e  s t u d e n t  e x t e r n  t o  t r i a l s .  C r i m i n a l  C l i n i c  I I  h a s  n o  c l a s s  c o m p o n e n t .  S t u -
d e n t s  m e e t  i n d i v i d u a l l y  w i t h  t h e  c o u r s e  i n s t r u c t o r  e a c h  m o n t h ,  m a i n t a i n  a  j o u r n a l  a n d  
w r i t e  a  r e f l e c t i o n  p a p e r .  
 E v e r y  y e a r ,  C r i m i n a l  C l i n i c  I  a n d  I I  a r e  o f f e r e d  b o t h  s e m e s t e r s .  
 8  S t u d e n t s  g a i n  i m p o r t a n t  r e s u m e - b u i l d i n g  e x p e r i e n c e s  i n  l i v e - c l i e n t ,  i n - h o u s e  
c l i n i c s ,  e x t e r n s h i p s  a n d  i n t e r n s h i p s .  A t  U S D ,  e x t e r n s h i p s  a r e  d i s t i n g u i s h e d  f r o m  l i v e -
c l i e n t ,  i n - h o u s e  c l i n i c s  a n d  i n t e r n s h i p s  a s  f o l l o w s .  S t u d e n t s  e n r o l l e d  i n  l i v e - c l i e n t ,  i n -
h o u s e  c l i n i c s  p r o v i d e  l e g a l  s e r v i c e s  t o  c l i e n t s  o f  t h e  l a w  s c h o o l  c l i n i c  a n d  r e c e i v e  
a c a d e m i c  c r e d i t  f r o m  t h e  l a w  s c h o o l  f o r  t h e i r  e f f o r t s .  S t u d e n t s  e n r o l l e d  i n  
e x t e r n s h i p s  a r e  p l a c e d  w i t h  a  l e g a l  o f f i c e  i n d e p e n d e n t  a n d  s e p a r a t e  f r o m  t h e  l a w  
s c h o o l ,  p r o v i d e  l e g a l  s e r v i c e s  t o  c l i e n t s  o f  t h a t  o f f i c e  a n d  r e c e i v e  a c a d e m i c  c r e d i t  
f r o m  t h e  l a w  s c h o o l  f o r  t h e i r  e f f o r t s .  E x t e r n s h i p s  d i f f e r  f r o m  i n t e r n s h i p s  i n  t h a t  
e x t e r n s h i p  e x p e r i e n c e s  a r e  o r g a n i z e d  a n d  s u p e r v i s e d  b y  t h e  l a w  s c h o o l .  I n t e r n s h i p  
e x p e r i e n c e s  a r e  o r g a n i z e d  a n d  s u p e r v i s e d  b y  t h e  i n d e p e n d e n t  a n d  s e p a r a t e  l e g a l  
o f f i c e .  S t u d e n t s  m a y  r e c e i v e  a c a d e m i c  c r e d i t  f o r  t h e i r  i n t e r n s h i p  e x p e r i e n c e s  t h r o u g h  
U S D = s  A g e n c y  I n t e r n s h i p s  p r o g r a m .  T h e  c u r r e n t  U S D  C r i m i n a l  C l i n i c  i n v o l v e s  
e x t e r n s h i p s  a t  p r e a p p r o v e d  a g e n c i e s .  
 9  U S D  p l a c e s  s t u d e n t s  a t  t h e  l o c a l  o f f i c e s  o f  g o v e r n m e n t  a g e n c i e s  p r i m a r i l y  e n -
g a g e d  i n  c r i m i n a l  t r i a l s  a n d  r e l a t e d  l i t i g a t i o n .  W e  h a v e  s h i e d  a w a y  f r o m  a l l o w i n g  s t u -
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agencies regularly participate in the program.10 Students seeking a Criminal 
Clinic externship interview directly with the agencies of their choice. Students are 
free to choose among the externships offered to them by any one of these 
agencies.  
 Students interested in prosecution can interview with three agencies: the 
San Diego City Attorney=s Office, which prosecutes misdemeanors committed 
within the city limits; the San Diego County District Attorney=s Office, which 
prosecutes felonies committed in the county and misdemeanors committed 
outside the city limits; and the Office of the United States Attorney for the 
Southern District of California, which prosecutes federal crimes. These 
prosecution agencies have office units specializing in a particular type of crime. 
For example, students externing at the City Attorney=s Office may be placed in 
the domestic violence unit, students externing at the District Attorney=s Office 
may be placed in units specializing in family protection, gangs, narcotics, fraud 
or juvenile delinquency, and students externing at the U.S. Attorney=s Office may 
be placed in units specializing in fraud, narcotics and general crime, including 
border crime. 
 Students interested in criminal defense can interview with three agencies: 
the Office of the Public Defender, which provides representation to financially 
qualifying criminal defendants accused of committing crime anywhere in San 
Diego County; the Office of the Alternate Public Defender, which provides 
representation to financially qualifying criminal defendants when the Office of the 
Public Defender has a conflict of interest; and the office of Federal Defenders of 

                                              
d e n t s  t o  w o r k  f o r  p r i v a t e  c r i m i n a l  d e f e n s e  a t t o r n e y s  o r  g o v e r n m e n t  a g e n c i e s  d o i n g  
p r i m a r i l y  a p p e l l a t e  w o r k  ( l i k e  A p p e l l a t e  D e f e n d e r s ,  I n c . ,  o r  t h e  S t a t e  A t t o r n e y  
G e n e r a l = s  O f f i c e ) .  O u r  c o n c e r n  w i t h  r e s p e c t  t o  t h e  p r i v a t e  c r i m i n a l  d e f e n s e  b a r  i s  a  
m a t t e r  o f  q u a l i t y  c o n t r o l .  A s  i t  s t a n d s ,  t h e  c o u r s e  i n s t r u c t o r  m o n i t o r s  s u p e r v i s i n g  
a t t o r n e y s  a t  s i x  a g e n c i e s ,  b u t  a  c h a i n  o f  c o m m a n d  a n d  l i a i s o n  a t  e a c h  a g e n c y  
f a c i l i t a t e s  t h e  o n - g o i n g  r e l a t i o n s h i p  b e t w e e n  t h e  l a w  s c h o o l  a n d  t h e  a g e n c y .  A l l o w i n g  
s t u d e n t s  t o  e x t e r n  w i t h  t h e  p r i v a t e  c r i m i n a l  d e f e n s e  b a r  w o u l d  g r e a t l y  i n c r e a s e  t h e  
f a c u l t y  t i m e  e x p e n d e d  o n  t h e  m o n i t o r i n g  o f  s u p e r v i s i n g  a t t o r n e y s .  O u r  c o n c e r n  w i t h  
r e s p e c t  t o  a p p e l l a t e  a g e n c i e s  w a s  t h a t  a p p e l l a t e  a d v o c a c y  i n v o l v e s  p r o c e d u r e s  a n d  
s k i l l s  t h a t  c o u l d  n o t  b e  a d d r e s s e d  a d e q u a t e l y  b y  t h e  c l a s s  c o m p o n e n t  o f  t h e  c o u r s e .  
A n  u p p e r  d i v i s i o n  c o u r s e  i n  a p p e l l a t e  a d v o c a c y  i s  a v a i l a b l e  t o  i n t e r e s t e d  s t u d e n t s .  
 1 0  S a n  D i e g o  h a s  a  s i g n i f i c a n t  m i l i t a r y  p r e s e n c e .  I n  a d d i t i o n  t o  t h e  s i x  
r e g u l a r  a g e n c i e s ,  U S D  s t u d e n t s  s e r v i n g  i n  t h e  m i l i t a r y  o c c a s i o n a l l y  e x t e r n  f o r  t h e  
J u d g e  A d v o c a t e  G e n e r a l = s  C o r p s  ( m o r e  p o p u l a r l y  k n o w n  a s  t h e  J A G  C o r p s )  o f  t h e i r  
m i l i t a r y  b r a n c h .  
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San Diego, Inc., which provides representation to financially qualifying criminal 
defendants accused of committing federal crimes.11 These agencies are not 
divided into as many subunits as the prosecution agencies. Students externing 
at the Office of the Public Defender and the Office of the Alternate Public 
Defender may be placed in subunits specializing in juvenile delinquency. 
Although the Office of the Public Defender is divided into lawyers assigned to 
misdemeanors and lawyers assigned to felonies, students externing at this 
agency are typically assigned to both a team of misdemeanor lawyers and a 
felony mentor.  
 In Criminal Clinic I, students are expected to work for their externship site a 
minimum of fourteen hours per week for fourteen weeks, or a total of 196 hours. 
Students often work many more hours, because they are enthused by what is 
often their first Areal world@ legal experience. Others will often work many more 
                                              
 1 1  T h r o u g h  t h e  s p r i n g  o f  1 9 9 5 ,  s t u d e n t s  i n t e r e s t e d  i n  c r i m i n a l  d e f e n s e  
e n j o y e d  a  f o u r t h  o p t i o n :  a n  i n - h o u s e  c r i m i n a l  d e f e n s e  c l i n i c .  T h e  c l i n i c  o r i g i n a l l y  
p r o v i d e d  r e p r e s e n t a t i o n  t o  a d u l t s  a c c u s e d  o f  c r i m e ,  b u t  i n  1 9 8 5  t h e  c l i n i c  b e g a n  t o  
s p e c i a l i z e  i n  j u v e n i l e  d e l i n q u e n c y .  T h i s  c l i n i c  w a s  a  w o n d e r f u l  l e a r n i n g  e x p e r i e n c e  f o r  
s t u d e n t s  w h o  f u n c t i o n e d  l i k e  l a w y e r s  w i t h  t h e i r  o w n  c a s e  l o a d ,  r e p r e s e n t i n g  j u v e n i l e s  
a c c u s e d  o f  c r i m e  f r o m  t h e  i n i t i a l  i n t e r v i e w  t h r o u g h  a n y  m o t i o n s ,  t r i a l  ( k n o w n  a s  
a d j u d i c a t i o n  h e a r i n g s ) ,  a n d  s e n t e n c i n g  ( k n o w n  a s  d i s p o s i t i o n  h e a r i n g s ) .  S e v e r a l  
f a c t o r s  l e d  t o  i t s  d e m i s e :  ( 1 )  D e c l i n i n g  s t u d e n t  i n t e r e s t :  S t u d e n t s  f a c i n g  a  t i g h t  j o b  
m a r k e t  a p p a r e n t l y  p r e f e r r e d  t o  e x t e r n  w i t h  p o t e n t i a l  f u t u r e  e m p l o y e r s ;  ( 2 )  
I n s t i t u t i o n a l  r e s o u r c e s :  T h e  c l i n i c  w a s  l i m i t e d  t o  s i x  s t u d e n t s  a n d  t e a m - t a u g h t  b y  t w o  
f u l l - t i m e  f a c u l t y  m e m b e r s ,  r a i s i n g  i s s u e s  o f  c o s t - e f f e c t i v e n e s s ;  ( 3 )  D e c l i n i n g  f a c u l t y  
i n t e r e s t :  E v e n  w i t h  o n l y  t h r e e  s t u d e n t s  p e r  i n s t r u c t o r ,  s u p e r v i s i o n  o f  t h e  i n - h o u s e  
c l i n i c  w a s  e n o r m o u s l y  t i m e - c o n s u m i n g .  G i v e n  t h e  d e m a n d s  o f  t e n u r e  a n d  v a r i o u s  p a y  
i n c e n t i v e s  ( i n c l u d i n g  m e r i t  p a y  i n c r e a s e s  a n d  s u m m e r  r e s e a r c h  g r a n t s ) ,  i n s t r u c t o r s  
b e c a m e  m o r e  i n t e r e s t e d  i n  p r o d u c i n g  s c h o l a r s h i p  t h a n  c o o l i n g  t h e i r  h e e l s  i n  
c o u r t r o o m  h a l l w a y s ;  ( 4 )  L e g a l  c h a n g e s :  C a l i f o r n i a = s  T h r e e  S t r i k e s  L a w  c a m e  i n t o  
e f f e c t  i n  1 9 9 4 ,  a n d  i t  w a s  u n c l e a r  w h e t h e r  a n d  w h e n  t r u e  f i n d i n g s  i n  j u v e n i l e  c o u r t  
( t h e  e q u i v a l e n t  o f  a d u l t  c r i m i n a l  c o n v i c t i o n s )  w o u l d  c o u n t  a s  p r i o r a b l e  s t r i k e s .  T h e  
p o t e n t i a l  c o n s e q u e n c e s  f o r  c l i e n t s  m e a n t  i n c r e a s e d  e m o t i o n a l  a n d  p r o f e s s i o n a l  
b u r d e n s  f o r  s t u d e n t s  a n d  i n s t r u c t o r s .  T h e  f i r s t  t w o  f a c t o r s  h a v e  b e e n  i d e n t i f i e d  
p r e v i o u s l y  a s  f a c t o r s  f a v o r i n g  e x t e r n s h i p s  o v e r  l i v e - c l i e n t ,  i n - h o u s e  c l i n i c s .  S e e ,  e . g . ,  
F e l l ,  s u p r a  n o t e  6 ,  a t  2 8 6 - 8 7  ( d e s c r i b i n g  t h e  C r i m i n a l  C l i n i c  a t  T h o m a s  M .  C o o l e y  
L a w  S c h o o l ) .  T h e  t h i r d  f a c t o r  h a s  b e e n  i d e n t i f i e d  a s  a n  o c c u p a t i o n a l  h a z a r d  o f  s o r t s .  
S e e  R u s s e l l  E n g l e r ,  T h e  M a c C r a t e  R e p o r t  T u r n s  1 0 :  A s s e s s i n g  I t s  I m p a c t  a n d  
I d e n t i f y i n g  G a p s  W e  S h o u l d  S e e k  T o  N a r r o w ,  8  C L I N I C A L  L .  R E V .  1 0 9 ,  1 6 5  n . 2 4 7  
( 2 0 0 1 )  ( a t t r i b u t i n g  a  d i m i n u t i o n  i n  c l i n i c a l  e q u a l  j u s t i c e  w o r k  t o  t h e  a s s i m i l a t i o n  i n t o  
t h e  l e g a l  a c a d e m y  o f  c l i n i c a l  i n s t r u c t o r s ) .  
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than the required hours because they want to impress their externship 
supervisors either to get a good letter of recommendation or a job offer after 
graduation.  
 USD=s understanding with the approved agencies is that student externs 
will be exposed to a variety of lawyering skills, not simply as an observer but as 
a student-lawyer, with students conducting witness interviews, counseling 
clients, investigating facts, researching legal issues, drafting legal documents 
(like points and authorities in support of or in opposition to motions), doing other 
writing (like client letters), engaging in negotiations and making court 
appearances.12 Most students spend the bulk of their time researching legal 
issues and writing motions (or in the prosecution agencies, responding to 
defense motions), and they will often argue these motions in court and handle 
any evidentiary hearings connected to the motions. Students receive their work 
assignments from one or more externship supervisors. Externship supervisors 
are lawyer-mentors on staff at the externship site. 
 At the end of the semester, students complete a writing assignment that 
requires them to reflect upon their externship experience.13 Externship 
supervisors complete a form evaluating the student=s externship performance 
and are invited to attach letters further detailing the student extern=s perfor-
mance.14 Externship supervisors are also encouraged to give students feedback 
on their performance throughout the semester as they complete projects, like 
writing assignments, and make court appearances. 
 Student externs meet individually with the course instructor at least three 
times over the course of the semester. The point of these meetings is to make 
sure that students are getting a good educational experience. How are they 
spending their time at the externship? Do they have enough work? Do they have 
too much work? Are they doing appropriate work? How is the work 
environment? Are their supervisors available to them for guidance and 
feedback? Are supervisors abusive in any way or otherwise acting in inap-
                                              
 1 2  T h e  S t a t e  B a r  o f  C a l i f o r n i a  c e r t i f i e s  s t u d e n t s  t o  m a k e  c o u r t  
a p p e a r a n c e s  u n d e r  t h e  s u p e r v i s i o n  o f  a  l i c e n s e d  a t t o r n e y .  P u r s u a n t  t o  R u l e  9 8 3 . 2  
o f  t h e  C a l i f o r n i a  R u l e s  o f  C o u r t ,  l a w  s t u d e n t s  a r e  e l i g i b l e  f o r  S t a t e  B a r  c e r t i f i c a t i o n  i f  
t h e y  h a v e  s u c c e s s f u l l y  c o m p l e t e d  o n e  f u l l  y e a r  o f  s t u d i e s  a t  a n  a c c r e d i t e d  l a w  s c h o o l  
a n d  h a v e  c o m p l e t e d  o r  a r e  c u r r e n t l y  e n r o l l e d  i n  c o u r s e s  o n  C i v i l  P r o c e d u r e  a n d  
E v i d e n c e .  C A L .  C T .  R .  9 8 3 . 2 .  P u r s u a n t  t o  t h e  l o c a l  r u l e s  o f  t h e  f e d e r a l  c o u r t ,  
s t u d e n t s  a r e  n o t  a l l o w e d  t o  m a k e  c o u r t  a p p e a r a n c e s .  S . D .  C A L .  C T .  R .  8 3 . 3 .  
 1 3  S e e  A p p .  A  ( f i n a l  w r i t i n g  a s s i g n m e n t  g u i d e l i n e s ) .  
 1 4  S e e  A p p .  B  ( e v a l u a t i o n  f o r m  c o m p l e t e d  b y  e x t e r n s h i p  s u p e r v i s o r s ) .  
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propriate ways? When a problem is detected, the course instructor may take 
action by contacting the student=s externship supervisor, but usually the course 
instructor brainstorms with the student about what actions the student can take 
to improve the situation. For example, a student extern may have trouble 
connecting with an overextended supervisor. The course instructor might sug-
gest that the student set up a regular meeting time with the supervisor (say, 
Mondays at 4 p.m.). To her disappointment, a student may find herself only 
researching and writing motions (or oppositions to motions). The course instruc-
tor might suggest that the student ask to argue any motions that she writes or 
suggest that the student meet with her externship supervisor to ask for other 
assignments. On a rare occasion, the agency may contact the course instructor 
with concerns about an extern=s performance. These concerns are usually about 
attendance, inappropriate attire or other unprofessionalism. When the agency 
raises such concerns, the course instructor will meet privately with the student 
extern to discuss the matter. 
 

B. The Class Component15 
 

 The class component of Criminal Clinic is an indispensable part of the 
course,16 using simulation exercises to introduce students to the various stages 

                                              
 1 5  S o m e  l e g a l  s c h o l a r s  t a k e  i s s u e  w i t h  t h e  w o r d  Ac o m p o n e n t @ i n  t h i s  
c o n t e x t .  S e e ,  e . g . ,  E r i c a  M .  E i s i n g e r ,  T h e  E x t e r n s h i p  C l a s s  R e q u i r e m e n t :  A n  I d e a  
W h o s e  T i m e  H a s  P a s s e d ,  1 0  C L I N I C A L  L .  R E V .  6 5 9 ,  6 6 0  n . 2  ( 2 0 0 4 ) .  T h e y  a r g u e  t h a t  
t h e  w o r d  c a r r i e s  a  n e g a t i v e  c o n n o t a t i o n  a n d  d e s c r i b e s  a  c l a s s  t h a t  i s  p a r t i a l  o r  
d i m i n i s h e d  i n  v a l u e  a s  c o m p a r e d  t o  o t h e r  c l a s s e s .  I d .  I  u s e  t h e  t e r m  h e r e  q u i t e  
l i t e r a l l y .  C r i m i n a l  C l i n i c  I  a t  U S D  c o n s i s t s  o f  a t  l e a s t  t w o  c o m p o n e n t s  o r  t w o  p a r t s .  
T h a t  s a i d ,  C r i m i n a l  C l i n i c = s  c l a s s  c o m p o n e n t  c o u l d  e a s i l y  b e  o f f e r e d  a s  a  s t a n d - a l o n e  
c l a s s ,  a n d  o t h e r  l e g a l  e d u c a t o r s  u s e  t h e  c o u r s e  t e x t b o o k  t o  t e a c h  a  s t a n d - a l o n e  
s i m u l a t i o n  c l a s s  ( i . e . ,  s t u d e n t s  a r e  n o t  r e q u i r e d  t o  w o r k  s i m u l t a n e o u s l y  i n  
e x t e r n s h i p s ) .  I n  f a c t ,  o v e r  t h e  y e a r s ,  C r i m i n a l  C l i n i c  I  s t u d e n t s  h a v e  s u g g e s t e d  
o f f e r i n g  t h e  c l a s s  c o m p o n e n t  a s  a  p r e r e q u i s i t e  f o r  a n  e x t e r n s h i p s - o n l y  c l i n i c  
( s t u d e n t s  w o u l d  n o t  b e  r e q u i r e d  t o  a t t e n d  c l a s s  s i m u l t a n e o u s l y  b u t  c o u l d  a p p l y  w h a t  
t h e y  l e a r n  f r o m  t h e  c l a s s - a s - p r e r e q u i s i t e  t h r o u g h o u t  t h e i r  e x t e r n s h i p s ) .  T h e  
s u g g e s t i o n  i s  m o t i v a t e d  b y  t h e  f a c t  t h a t  s o m e  e x t e r n s  w i l l  e n c o u n t e r  a s p e c t s  o f  
c r i m i n a l  l i t i g a t i o n  a t  t h e i r  e x t e r n s h i p s  b e f o r e  t h o s e  a s p e c t s  a r e  c o v e r e d  i n  c l a s s .  
 1 6  I n  i t s  A c c r e d i t a t i o n  S t a n d a r d s ,  t h e  A m e r i c a n  B a r  A s s o c i a t i o n  ( A B A )  
h a s  e x p r e s s e d  a  p r e f e r e n c e  f o r  s u p p l e m e n t i n g  e x t e r n s h i p s  w i t h  c l a s s r o o m  
i n s t r u c t i o n .  S e e  P e t e r  A .  J o y ,  E v o l u t i o n  o f  A B A  S t a n d a r d s  R e l a t i n g  t o  E x t e r n s h i p s :  
S t e p s  i n  t h e  R i g h t  D i r e c t i o n ?  1 0  C L I N I C A L  L .  R E V .  6 8 1 ,  6 8 3  ( 2 0 0 4 )  ( t r a c i n g  t h e  



 FILE:C:\WP51\74-4\MONTOYA.DTP     Jan 01/10/06 Tue 10:20AM 
 
2005] USD CLINIC 1029 
 

 

of criminal litigation. At USD, we use Criminal Litigation in Action,17 published by 
NITA, as our textbook. The book tracks a realistic but fictitious criminal case 
(People v. Battistone) from arrest through sentencing (but not trial),18 providing 
students with an overview of criminal litigation. The case unfolds in the fictitious 
State of Nita. The book includes a partial law library based on California law and 
practice but compares and contrasts procedures from different jurisdictions. For 
example, although most felony cases proceed by way of preliminary hearing in 
California, the book compares and contrasts grand jury proceedings with 
preliminary hearings. It further compares and contrasts different approaches to 
grand jury proceedings and preliminary hearings (for example, in most but not all 
jurisdictions, hearsay is admissible in grand jury proceedings). 
 In the various simulations, students are assigned to play the role of either 
the prosecutor or defense counsel at a particular stage in the Battistone 
litigation.19 For example, when we study pretrial release, students are asked to 
                                              
h i s t o r y  o f  A B A  r e g u l a t i o n  o f  e x t e r n s h i p s ) .  N e v e r t h e l e s s ,  t h e  n o t i o n  o f  r e q u i r i n g  a  
c l a s s r o o m  c o m p o n e n t  h a s  e n g e n d e r e d  a  f a i r  a m o u n t  o f  c r i t i c i s m .  S e e ,  e . g . ,  E i s i n g e r ,  
s u p r a  n o t e  1 5 ,  a t  6 6 4 - 6 5 ,  6 6 9 - 7 0  ( a r g u i n g ,  i n t e r  a l i a ,  t h a t  t h e  m o r e  v a r i e d  t h e  
p l a c e m e n t s  t h e  l e s s  c o m p e l l i n g  t h e  c l a s s r o o m  c o m p o n e n t ) ;  S e i b e l  &  M o r t o n ,  s u p r a  
n o t e  6 ,  a t  4 3 9 - 4 0  ( c r i t i c i z i n g  t h e  A B A = s  Am i c r o - m a n a g e m e n t @ a p p r o a c h  t o  
e x t e r n s h i p s  a n d  a r g u i n g  t h a t  f l e x i b i l i t y  i n  t h e  d e s i g n  o f  e x t e r n s h i p  p r o g r a m s  w i l l  b e s t  
a d v a n c e  p e d a g o g i c a l  g o a l s ) .  S e e  a l s o  D a n i e l  J .  G i v e l b e r  e t  a l . ,  L e a r n i n g  T h r o u g h  
W o r k :  A n  E m p i r i c a l  S t u d y  o f  L e g a l  I n t e r n s h i p ,  4 5  J .  L E G A L  E D U C .  1  ( 1 9 9 5 )  ( c o n c l u d i n g  
o n  t h e  b a s i s  o f  a n  e m p i r i c a l  s t u d y  t h a t ,  e v e n  w h e n  p r o f e s s i o n a l  e d u c a t o r s  a r e  u n i n -
v o l v e d ,  l a w  o f f i c e  w o r k  h a s  s i g n i f i c a n t  e d u c a t i o n a l  v a l u e  f o r  l a w  s t u d e n t s ) .  
 1 7  L A U R A  B E R E N D  &  J E A N  M O N T O Y A ,  C R I M I N A L  L I T I G A T I O N  I N  A C T I O N  ( 2 0 0 2 ) .  
 1 8  T h e  c l a s s  c o m p o n e n t  o f  C r i m i n a l  C l i n i c  s p e n d s  l i t t l e  t i m e ,  i f  a n y ,  o n  
t r i a l  a d v o c a c y  s k i l l s .  I n s t e a d ,  t h e  c o u r s e  e m p h a s i z e s  p r e t r i a l  l i t i g a t i o n  a n d  e x p l o r e s  
p l e a  b a r g a i n i n g  f o l l o w e d  b y  s e n t e n c i n g .   
 T h i s  a s p e c t  o f  t h e  c l a s s  c o m p o n e n t  i s  n o t  u n p r o b l e m a t i c .  C e r t a i n l y ,  p l e a  
b a r g a i n i n g  i s  t h e  m o r e  c o m m o n  r o u t e  t o  t h e  r e s o l u t i o n  o f  c r i m i n a l  c a s e s .  S e e  I n  r e  
A l v e r n a z ,  8 3 0  P . 2 d  7 4 7 ,  7 5 2  ( C a l .  1 9 9 2 )  ( o b s e r v i n g  t h a t  Ap l e a  b a r g a i n i n g  i s  a n  
i n t e g r a l  c o m p o n e n t  o f  t h e  c r i m i n a l  j u s t i c e  s y s t e m @) .  M o r e o v e r ,  s t u d e n t s  t a k i n g  
C r i m i n a l  C l i n i c  h a v e  a l r e a d y  c o m p l e t e d  a  t r i a l  a d v o c a c y  c o u r s e  ( L a w y e r i n g  S k i l l s  I I ) ,  
a n d  s t u d e n t s  i n t e r e s t e d  i n  h o n i n g  t h e i r  t r i a l  a d v o c a c y  s k i l l s  c a n  t a k e  A d v a n c e d  T r i a l  
A d v o c a c y .  L a w y e r i n g  S k i l l s  I I  a n d  E v i d e n c e  a r e  p r e r e q u i s i t e s .  I t  o c c u r s  t o  m e ,  
h o w e v e r ,  t h a t  t h i s  a s p e c t  o f  t h e  c l a s s  c o m p o n e n t  m a y  b e  i n a d v e r t e n t l y  s e n d i n g  t h e  
m e s s a g e  t o  s t u d e n t s  t h a t  p l e a  b a r g a i n i n g  i s  t h e  p r e f e r r e d  m e t h o d  o f  r e s o l v i n g  c r i m -
i n a l  c a s e s .  
 1 9  S o m e  o f  t h e  s i m u l a t i o n s  d o  n o t  i n v o l v e  a  j u d g e .  F o r  e x a m p l e ,  t h e  
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assume that the defendant is in custody, his bail is set at an amount certain and 
the matter is set for a bail review hearing. All the students are given the same 
police report, but each pair of opposition counsel are given a different rap sheet 
(detailing the defendant=s criminal history) and bail report (detailing the 
defendant=s family, work and community ties). Counsel address the court, 
arguing for or against the defendant=s release on his promise to appear (also 
known as OR), or arguing that the bail amount should be raised, lowered or 
remain the same. Counsel are given the opportunity to respond to each other=s 
arguments and are expected to address any questions or concerns raised by 
the court. Following the court=s ruling, students and the course instructor debrief. 
During debriefing the course instructor will lead a discussion regarding the 
immediately preceding student performances and explore the choices made by 
the student advocate. Sometimes the course instructor will examine the 
substance of the argument by inquiring: What were your points? What un-
mentioned facts would have lent additional support to those points? What other 
points might you have raised? Did you consider calling witnesses, identifying 
people in the courtroom audience as the defendant=s supporters or supplying 
the court with letters documenting family, work and community ties? Sometimes 
the course instructor will make observations about style or professionalism: The 
argument seemed overly defensive; try making an affirmative argument. Did you 
mean to attack opposition counsel=s intelligence? Opposition counsel=s integrity? 
What was gained? Lost? 
 A description of how the class component unfolds over the course of the 
semester may be useful to new and seasoned clinicians alike. A synopsis 
follows. 
 For many years, we began the class component of the course with a 
charging exercise. It seemed logical to start there. At least in the state courts of 
California, most criminal cases begin with the prosecution=s filing of a criminal 
complaint. Of course, while lawyer involvement in a criminal case might begin 
with charging by the prosecutor, a criminal case arguably begins earlier, when 
law enforcement first becomes involved. 
                                              
s i m u l a t i o n s  r e g a r d i n g  c h a r g i n g ,  g r a n d  j u r y  p r o c e e d i n g s ,  d i s c o v e r y  a n d  p l e a  
b a r g a i n i n g  e i t h e r  d o  n o t  i n v o l v e  a  j u d g e  o r  t h e  j u d g e = s  r o l e  i s  m i n i m a l .  O t h e r  
s i m u l a t i o n s  i n v o l v e  a  j u d g e .  F o r  e x a m p l e ,  t h e  s i m u l a t e d  b a i l  r e v i e w  h e a r i n g s ,  
p r e l i m i n a r y  h e a r i n g s ,  m o t i o n  h e a r i n g s ,  a n d  s e n t e n c i n g  h e a r i n g s  r e q u i r e  s o m e o n e  t o  
p l a y  t h e  r o l e  o f  t h e  j u d g e .  S o m e t i m e s  s t u d e n t s  a r e  a s s i g n e d  t o  p l a y  t h e  r o l e  o f  t h e  
j u d g e .  S o m e t i m e s  t h e  c o u r s e  i n s t r u c t o r  p l a y s  t h e  r o l e  o f  t h e  j u d g e .  S o m e t i m e s  
v o l u n t e e r  a t t o r n e y s  p l a y  t h e  r o l e  o f  t h e  j u d g e .  S t u d e n t s  a r e  p a r t i c u l a r l y  e n e r g i z e d  
w h e n  v o l u n t e e r  a t t o r n e y s  p l a y  t h e  r o l e  o f  t h e  j u d g e .  
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 We now begin the class by discussing arrest, pretrial detention and the 
constitutional requirement of a prompt judicial determination of probable cause 
following a warrantless arrest.20 Starting here allows us to highlight the distinct 
roles played by law enforcement officers, prosecutors and the courts in a typical 
case. Moreover, from the perspective of a criminal defendant, the central figure 
in a criminal case, the case begins here, with police investigation (or lack there-
of)21 and restrictions on his liberty.  
 We then turn to charging. We talk about fact management and ask 
students to organize the known evidence in Battistone according to the elements 
of various crimes.22 Students also read and apply the Nita Uniform Crime Charg-
ing Standards. Should prosecutors file charges on the basis of probable cause 
or some other standard? When should prosecutors pursue additional 
investigation before charging? Under what circumstances should prosecutors 
dismiss charges? 
 We then turn to arraignment as an often pro forma hearing, and 
interviewing and counseling. Students are introduced to interviewing and 
counseling by conducting brief initial meetings with either the complaining 
witness (as prosecutor) or criminal defendant (as defense attorney). At these 
meetings, students encounter different classic personas, as played by other 
students. Prosecutors are introduced to the complaining witness who is reluctant 
to participate, perhaps recanting, distracted, hostile or unfamiliar with the 
criminal justice system. Defense attorneys are introduced to the hostile de-
fendant (he wants a Areal lawyer,@ not a public defender), the inexperienced and 
frightened defendant, as well as an agitated, indignant or lying criminal 
defendant. Following these meetings, the class instructor debriefs the class, 
persona by persona. How did or should the student lawyer handle the hostile de-
fendant or recanting complaining witness (aka victim)? 
 After arraignment and initial interviews, we study pretrial release. Roger 
Battistone is in custody. Under what circumstances, if any, should he remain 
                                              
 2 0  S e e  C o u n t y  o f  R i v e r s i d e  v .  M c L a u g h l i n ,  5 0 0  U . S .  4 4  ( 1 9 9 1 )  ( h o l d i n g  
t h a t  t h e  F o u r t h  A m e n d m e n t  g e n e r a l l y  r e q u i r e s  j u d i c i a l  d e t e r m i n a t i o n s  o f  p r o b a b l e  
c a u s e  w i t h i n  f o r t y - e i g h t  h o u r s  o f  w a r r a n t l e s s  a r r e s t s  a s  a  p r e r e q u i s i t e  t o  e x t e n d e d  
p r e t r i a l  d e t e n t i o n ) .  
 2 1  S e e  S t a n l e y  Z .  F i s h e r ,  AJ u s t  t h e  F a c t s ,  M a = a m @:  L y i n g  a n d  t h e  
O m i s s i o n  o f  E x c u l p a t o r y  E v i d e n c e  i n  P o l i c e  R e p o r t s ,  2 8  N E W  E N G .  L .  R E V .  1  ( 1 9 9 3 )  
( d o c u m e n t i n g  t h e  p r o - p r o s e c u t i o n  b i a s  i n  p o l i c e  i n v e s t i g a t i o n ) .  
 2 2  T h e  t o p i c  o f  f a c t  m a n a g e m e n t  i s  r e v i s i t e d  i n  t h e  c l a s s e s  o n  
d i s c o v e r y ,  m o t i o n s  a n d  t r i a l  p r e p a r a t i o n .  



 F I L E :    C : \ W P 5 1 \ 7 4 - 4 \ M O N T O Y A . D T P      J a n  0 1 / 1 0 / 0 6  T u e  1 0 : 2 0 A M  
 
1 0 3 2  M I S S I S S I P P I  L A W  J O U R N A L  [ V o l .  7 4  
 

incarcerated pending resolution of the charges? What information is relevant at 
a bail review hearing and why? What options are available to the judge? Should 
the prosecutor always try to increase the bail amount? Oppose an OR release? 
Should defense counsel always seek an OR release? As described above, 
students engage in simulated bail review hearings in their role as counsel. 
 Following pretrial release, we study preliminary hearings as probable 
cause hearings and contrast these hearings with grand jury proceedings. What 
are the defendant=s rights at each of these hearings? From the perspective of 
the state or the criminal defendant, is one type of hearing to be preferred over 
the other? 
 Following our study of preliminary hearings and grand jury proceedings, 
students are introduced to formal discovery. Both the student prosecutors and 
the student defense attorneys receive discovery packets based on Battistone 
(including photographs, witness statements and real evidence) and have to 
decide what they will turn over to opposition counsel pursuant to a reciprocal 
discovery statute. Formal discovery (pursuant to statute) is compared with 
informal discovery and the prosecutor=s obligations pursuant to Brady.23 
 Following the discovery exercise, students are introduced to motion work. 
The Battistone facts support several pretrial and in limine motions: a motion to 
suppress a confession as involuntary/pursuant to Miranda;24 a motion to sup-
press evidence pursuant to the Fourth Amendment; a motion to suppress an in-
court identification; a motion for a live line-up (defense); a motion for a 
handwriting exemplar (prosecution); a discovery motion; a motion to obtain 
personnel records of a law enforcement officer (known in California as a 
Pitchess motion);25 and a motion to sever counts. Students are paired as 
opponents and argue the motions. Following the court=s ruling, the class 
debriefs: When is the motion brought? What type of notice and format is 
required? What is the purpose of the motion? The grounds for the motion? Who 
has and what is the burden of proof? Are witnesses called? If so, who should be 
called to testify? What are the ethics of bringing or opposing the particular 
                                              
 2 3  S e e  B r a d y  v .  M a r y l a n d ,  3 7 3  U . S .  8 3  ( 1 9 6 3 )  ( e x p l a i n i n g  p r o s e c u t o r ' s  
d u t y  t o  d i s c l o s e  e v i d e n c e  f a v o r a b l e  t o  t h e  a c c u s e d ) .  
 2 4  S e e  M i r a n d a  v .  A r i z o n a ,  3 8 4  U . S .  4 3 6  ( 1 9 6 6 ) .  
 2 5  S e e  C A L .  E V I D .  C O D E  ''  1 0 4 3 - 1 0 4 7  ( W e s t  2 0 0 2 )  ( p r o v i d i n g  f o r  
d i s c o v e r y  o f  c e r t a i n  p o l i c e  o f f i c e r  p e r s o n n e l  r e c o r d s ) ;  P i t c h e s s  v .  S u p e r i o r  C o u r t ,  
5 2 2  P . 2 d  3 0 5  ( C a l .  1 9 7 4 )  ( h o l d i n g  t h a t  a  d e f e n d a n t  c h a r g e d  w i t h  a s s a u l t i n g  a  p o l i c e  
o f f i c e r  o r  r e s i s t i n g  a r r e s t  a n d  c l a i m i n g  s e l f - d e f e n s e  i s  e n t i t l e d  t o  d i s c o v e r y  o f  
i n f o r m a t i o n  a n d  d o c u m e n t s  t h a t  m a y  h e l p  h i m  e s t a b l i s h  t h e  p r o p e n s i t y  o f  t h o s e  
o f f i c e r s  t o  a c t  v i o l e n t l y ) .  
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motion? What effect will winning or losing the motion have on the case? 
 Following the discovery and motion exercises, students are in possession 
of new information which they must assimilate. Students are expected to 
evaluate the case from their perspective and their opponent=s perspective for 
purposes of trial in light of the applicable law and all the known evidence. 
Students methodically analyze the strengths and weaknesses of each charge 
and defense, as well as each witness=s credibility, and articulate their theory of 
the case.  
 Following the case evaluation exercise, students engage in plea 
bargaining. Plea bargaining is presented as a complex matter,26 requiring 
competent counsel to investigate the facts and law, assess the likelihood of 
conviction at trial, calculate the defendant=s maximum exposure to imprisonment 
assuming conviction at trial, investigate the collateral consequences of a 
conviction and identify the aggravating and mitigating factors for purposes of 
sentencing before negotiating. Students negotiate in pairs of opponents. Any 
pair of students unable to reach an agreement discusses the matter with the 
judge in chambers. Otherwise, the various plea bargains reached are discussed 
during a debriefing period. Here, students also consider whether and how hard 
defense counsel should Alean on a client@ to plead,27 as well as how much say 
crime victims should have about the resolution of Atheir@ cases by negotiated 
plea.28 
 Following plea bargaining, the students study sentencing and, in particular, 
discretion in sentencing. Students are also paired as opponents and conduct 
sentencing hearings based on the Battistone incident but different pre-
sentencing reports (detailing a particular plea agreement as well as criminal 

                                              
 2 6  F o r  a  d i s c u s s i o n  o f  d e f e n s e  c o u n s e l = s  r e s p o n s i b i l i t i e s  i n  p r e p a r i n g  t o  
n e g o t i a t e  a  p l e a  w i t h  p r o s e c u t i o n  c o u n s e l ,  s e e  R o d n e y  J .  U p h o f f ,  T h e  C r i m i n a l  
D e f e n s e  L a w y e r  a s  E f f e c t i v e  N e g o t i a t o r :  A  S y s t e m i c  A p p r o a c h ,  2  C L I N I C A L  L .  R E V .  7 3  
( 1 9 9 5 ) .  
 2 7  F o r  a n  e x c e l l e n t  a r t i c l e  o n  w h e t h e r  a n d  h o w  h a r d  d e f e n s e  c o u n s e l  
s h o u l d  Al e a n  o n  a  c l i e n t @ t o  p l e a d ,  s e e  A b b e  S m i t h ,  D e f e n d i n g  t h e  I n n o c e n t ,  3 2  C O N N .  
L .  R E V .  4 8 5  ( 2 0 0 0 ) .  S e e  a l s o  S t e v e n  Z e i d m a n ,  T o  P l e a d  o r  N o t  t o  P l e a d :  E f f e c t i v e  
A s s i s t a n c e  a n d  C l i e n t - C e n t e r e d  C o u n s e l i n g ,  3 9  B . C .  L .  R E V .  8 4 1  ( 1 9 9 8 )  ( a r g u i n g  
t h a t  d e f e n s e  c o u n s e l  s h o u l d  b e  r e q u i r e d  t o  a d v i s e  t h e  c l i e n t  w h e t h e r  o r  n o t  t o  a c c e p t  
a  p l e a  o f f e r  a n d  t r y  t o  p e r s u a d e  t h e  c l i e n t  t o  a c c e p t  c o u n s e l = s  r e c o m m e n d a t i o n ) .  
 2 8  S e e  S t a c y  C a p l o w ,  W h a t  I f  T h e r e  I s  N o  C l i e n t ? :  P r o s e c u t o r s  a s  
AC o u n s e l o r s @ o f  C r i m e  V i c t i m s ,  5  C L I N I C A L  L .  R E V .  1  ( 1 9 9 8 )  ( a d v o c a t i n g  f o r  m o r e  
c o l l a b o r a t i v e  r e l a t i o n s h i p s  b e t w e e n  p r o s e c u t o r s  a n d  c r i m e  v i c t i m s ) .  
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history and social background of the defendant). 
 

II. THE VALUE IN COMBINING CRIMINAL EXTERNSHIPS WITH CLASS MEETINGS 
 

 The class component of USD=s Criminal Clinic is important for several 
reasons. First, no two externships will be exactly alike. Students are placed with 
different agencies. Even when students are interning at the same agency, they 
may be assigned to different units of the office. Even when students are in the 
same unit at the same agency, they may have different externship supervisors 
with different approaches to their cases. Even when students are at the same 
agency and have the same supervisor, they will typically be working on different 
cases. The class component of the course ensures that students share basic 
knowledge about the criminal justice system, and this common knowledge 
facilitates dialogue on normative issues. 
 Second, in a one-semester course, students will not always follow a case 
from beginning to end (arraignment through sentencing or dismissal) at their 
externships. Most students will research various points of law and write 
memoranda or motion papers. Many, but not all, of these students will argue 
these motions in court.29 Some of these students may also write a sentencing 
memorandum (known as a statement in mitigation or aggravation). Many, but not 
all, of these students will argue at the sentencing hearing. Many, but not all, 
externs will conduct a preliminary hearing. Only some students will conduct plea 
negotiations. Most students will see a case only after charges have been filed. 
Most students will not actively participate in the trial of a case, but they may 
organize discovery, prepare the trial notebook and sit at counsel table with their 
supervisor. No student extern will ever observe grand jury proceedings,30 but 
some may be peripherally involved. The class component of the course gives 
students an overview of the process, filling in the gaps in their externship expe-
rience, and crystalizing for students how the various stages of litigation are 

                                              
 2 9  N o t  a l l  s t u d e n t s  w i l l  g e t  t o  a r g u e  t h e  m o t i o n s  t h e y  w r i t e .  S t u d e n t s  
s o m e t i m e s  c o n f r o n t  s c h e d u l i n g  c o n f l i c t s  b e c a u s e  m o t i o n  h e a r i n g s  a r e  s e t  o u t s i d e  
t h e i r  e x t e r n s h i p  h o u r s ,  p e r h a p s  d u r i n g  c l a s s  t i m e .  S o m e  e x t e r n s h i p  s u p e r v i s o r s  a r e  
n o t  a s  c o m f o r t a b l e  a s  o t h e r s  i n  a l l o w i n g  s t u d e n t s  t o  c o n d u c t  h e a r i n g s ,  p a r t i c u l a r l y  
e v i d e n t i a r y  h e a r i n g s ,  e s p e c i a l l y  w h e n  t h e  s t a k e s  a r e  h i g h .  
 3 0  S a n  D i e g o  p r o s e c u t o r s  a t  t h e  s t a t e  a n d  f e d e r a l  l e v e l  h a v e  n o t  
a l l o w e d  s t u d e n t s  t o  o b s e r v e  o r  a c t i v e l y  p a r t i c i p a t e  i n  g r a n d  j u r y  p r o c e e d i n g s .  I t  i s  n o t  
c l e a r  t o  m e  w h e t h e r  t h i s  i s  b e c a u s e  t h e y  i n t e r p r e t  g o v e r n i n g  s t a t u t e s  t o  p r o h i b i t  t h e  
p r e s e n c e  o f  s t u d e n t  e x t e r n s  o r  b e c a u s e  o f f i c e  p o l i c y  p r o h i b i t s  t h e i r  p r e s e n c e .  
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sequenced and impact each other.  
 Third, students generally come to the clinic with little or no real world legal 
experience. Even when they have been exposed to criminal defense or 
prosecution work, only rarely have they previously appeared in court. They are 
understandably quite nervous and appreciate the opportunity to preview the 
courtroom experience in the less intimidating, classroom setting. The simulation 
exercises afford students the opportunity to practice making oral arguments but 
also practice responding to an opponent=s arguments and interacting with a 
judge. 
 Fourth, and perhaps most importantly, an Aus-and-them@ mentality and 
other prejudices seem endemic to practice and myopic lawyering can follow.31 
Of course, being adversarial-minded is not necessarily bad. Our legal tradition 
regards the adversary process as the best means of ascertaining truth.32 More-
                                              
 3 1  T h e  v i l i f i c a t i o n  o f  o p p o s i t i o n  c o u n s e l  i s  n o t  u n c o m m o n .  F o r  e x a m p l e ,  
a  q u e s t i o n n a i r e  s t u d y  a b o u t  b a r g a i n i n g  t a c t i c s  i n  t h e  c r i m i n a l  j u s t i c e  s y s t e m  f o u n d ,  
a m o n g  o t h e r  t h i n g s ,  t h a t  A[ d ] i s t r i c t  a t t o r n e y s  a n d  p u b l i c  d e f e n d e r s  e x a g g e r a t e d  e a c h  
o t h e r = s  s t a n c e  o n  [  ]  q u e s t i o n a b l e  t a c t i c s  i n  t h e  n e g a t i v e  d i r e c t i o n .  T h a t  i s ,  b o t h  s i d e s  
t h o u g h t  t h e  o t h e r  w o u l d  a p p r o v e  o f  [  ]  q u e s t i o n a b l e  t a c t i c s  t o  a  g r e a t e r  e x t e n t  t h a n  
t h e y  a c t u a l l y  d i d . @ S t e v e n  M .  G a r c i a  e t  a l . ,  M o r a l l y  Q u e s t i o n a b l e  T a c t i c s :  N e g o t i a t i o n s  
B e t w e e n  D i s t r i c t  A t t o r n e y s  a n d  P u b l i c  D e f e n d e r s ,  2 7  P E R S O N A L I T Y  A N D  S O C .  P S Y C H O L .  
B U L L .  7 3 1 ,  7 4 0  ( 2 0 0 1 ) .  A p p a r e n t l y ,  i t  i s  n o t  u n u s u a l  f o r  Ag r o u p s  a t  o d d s  o v e r  a n  
i s s u e  [  ]  t o  e x a g g e r a t e  t h e  s t a n c e  o f  t h e  o t h e r  s i d e . @ I d .  a t  7 4 1 .  N e v e r t h e l e s s ,  t h e  
s t u d y  f u r t h e r  f o u n d  t h a t  t h e  p u b l i c  d e f e n d e r s  w e r e  m o r e  p r o n e  t o  e x a g g e r a t e  t h a n  
t h e  d i s t r i c t  a t t o r n e y s .  I d .   
 3 2  A s  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  o b s e r v e d  i n  a n  o f t e n -
q u o t e d  p a s s a g e :  AT h e  v e r y  p r e m i s e  o f  o u r  a d v e r s a r y  s y s t e m  o f  c r i m i n a l  j u s t i c e  i s  t h a t  
p a r t i s a n  a d v o c a c y  o n  b o t h  s i d e s  o f  a  c a s e  w i l l  b e s t  p r o m o t e  t h e  u l t i m a t e  o b j e c t i v e  
t h a t  t h e  g u i l t y  b e  c o n v i c t e d  a n d  t h e  i n n o c e n t  g o  f r e e . @ H e r r i n g  v .  N e w  Y o r k ,  4 2 2  U . S .  
8 5 3 ,  8 6 2  ( 1 9 7 5 )  ( h o l d i n g  t h a t  d e n y i n g  d e f e n s e  c o u n s e l  t h e  o p p o r t u n i t y  t o  m a k e  a  
c l o s i n g  a r g u m e n t  i n  a  b e n c h  t r i a l  v i o l a t e d  a  c r i m i n a l  d e f e n d a n t = s  S i x t h  A m e n d m e n t  
r i g h t  t o  t h e  a s s i s t a n c e  o f  c o u n s e l ) .  
 N e v e r t h e l e s s ,  s o m e  l e g a l  s c h o l a r s ,  c o n c e r n e d  a b o u t  p e r c e i v e d  a d v e r s a r i a l  e x -
c e s s e s ,  h a v e  s u g g e s t e d  t h a t  t h e  E n g l i s h  s y s t e m  o f  a  u n i f i e d  c r i m i n a l  b a r ,  a  s y s t e m  i n  
w h i c h  t h e  s a m e  l a w y e r  m a y  p r o s e c u t e  a  c r i m i n a l  c a s e  o n e  d a y  a n d  d e f e n d  a  c r i m i n a l  
c a s e  a n o t h e r  d a y ,  i s  t o  b e  p r e f e r r e d  t o  o u r  s y s t e m .  S e e ,  e . g . ,  W I L L I A M  T .  P I Z Z I ,  T R I A L S  

W I T H O U T  T R U T H :  W H Y  O U R  S Y S T E M  O F  C R I M I N A L  T R I A L S  H A S  B E C O M E  A N  E X P E N S I V E  F A I L U R E  

A N D  W H A T  W E  N E E D  T O  D O  T O  R E B U I L D  I T  ( 1 9 9 9 ) ;  W i l l i a m  T .  P i z z i ,  D i s c o v e r i n g  W h o  W e  
A r e :  A n  E n g l i s h  P e r s p e c t i v e  o n  t h e  S i m p s o n  T r i a l ,  6 7  U .  C O L O .  L .  R E V .  1 0 2 7  ( 1 9 9 6 ) .  
B u t  s e e  R i c h a r d  S .  F r a s e ,  T h e  S e a r c h  f o r  t h e  W h o l e  T r u t h  A b o u t  A m e r i c a n  a n d  
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over, the image of the prosecutor as villain may motivate at least some public 
defenders.33 Nevertheless, we want our students to appreciate the opponent=s 
perspective, not only to promote civility, respect and professionalism more 
generally, but also to enhance their competency as they better anticipate their 
opponent=s motivations and actions.34 To this end, we have experimented with 

                                              
E u r o p e a n  C r i m i n a l  J u s t i c e ,  3  B U F F .  C R I M .  L .  R E V .  7 8 5  ( 2 0 0 0 )  ( r e v i e w i n g  P r o f e s s o r  
P i z z i = s  b o o k ) .  O t h e r s  h a v e  a d v o c a t e d  a  u n i f i e d  b a r ,  n o t  t o  a d d r e s s  a d v e r s a r i a l  
e x c e s s e s ,  b u t  t o  m a k e  t h e  a d v e r s a r i a l  s y s t e m  m o r e  f a i r  b y  e s t a b l i s h i n g  p a r i t y  
b e t w e e n  p r o s e c u t o r s  a n d  c r i m i n a l  d e f e n s e  a t t o r n e y s .  S e e ,  e . g . ,  D o n a l d  A .  D r i p p s ,  
I n e f f e c t i v e  A s s i s t a n c e  o f  C o u n s e l :  T h e  C a s e  f o r  a n  E x  A n t e  P a r i t y  S t a n d a r d ,  8 8  J .  
C R I M .  L .  &  C R I M I N O L O G Y  2 4 2  ( 1 9 9 7 ) .  
 3 3  F o r  e x a m p l e ,  i n  a  s t u d y  o f  t h e  C o o k  C o u n t y  P u b l i c  D e f e n d e r = s  O f f i c e ,  
P r o f e s s o r  M c I n t y r e  o b s e r v e d  t h e  f o l l o w i n g :  

 T h e  s o r t  o f  c h e a t i n g  t o  w h i c h  p u b l i c  d e f e n d e r s  a t t r i b u t e  t h e i r  h o s t i l i t y  
t o w a r d  p o l i c e ,  p r o s e c u t o r s ,  a n d  j u d g e s  i s  s o m e t h i n g  t h a t  p u b l i c  d e f e n d e r s  
s a y  t h e y  s e e  a  l o t .  A n d  t h o u g h  s u c h  c h e a t i n g  m a y  b e  e x p e c t e d ,  p u b l i c  d e -
f e n d e r s  f i n d  i t  u n a c c e p t a b l e B a n d  a r e  n o t  a f r a i d  t o  s a y  s o .  I t  i s  i r o n i c ,  b u t  
l i s t e n i n g  t o  p u b l i c  d e f e n d e r s  t a l k  a b o u t  t h e i r  c a s e s  a n d  w h y  t h e y  d o  w h a t  
t h e y  d o  i s  l i k e  l i s t e n i n g  t o  s o m e o n e  w h o  h a s  j u s t  b e e n  m u g g e d .  P u b l i c  
d e f e n d e r s  d o  f e e l  a s  i f  t h e y  a r e  o f t e n  m u g g e d B b y  t h e  l e g a l  s y s t e m .  T h e r e  i s  
a  l o t  o f  r e a l  a n d  p a s s i o n a t e  a n g e r  .  .  .  .  
 .  .  .  Y e t ,  t h e  r e a l  f r e q u e n c y  o f  m i s c o n d u c t  i s  b e s i d e  t h e  p o i n t .  T h e  p o i n t  i s  
t h a t  m o s t  p u b l i c  d e f e n d e r s  b e l i e v e  t h a t  s u c h  t h i n g s  d o  h a p p e n  Aa l l  t h e  t i m e .  
I t = s  s o m e t h i n g  y o u  r e a l l y  h a v e  t o  w a t c h  f o r @ [  ] .  
 W h e t h e r  o r  n o t  p u b l i c  d e f e n d e r s  a r e  c o r r e c t  i n  t h e i r  a s s u m p t i o n s  t h a t  
p o l i c e  l i e ,  t h a t  p r o s e c u t o r s  w i l l  o f t e n  d o  a n y t h i n g  t o  w i n ,  a n d  t h a t  j u d g e s  d o  
n o t  r e a l l y  c a r e  o r  k n o w  e n o u g h  t o  b e  f a i r ,  i t  i s  q u i t e  c l e a r  t h a t  t h e  w a y  i n  
w h i c h  t h e  p u b l i c  d e f e n d e r s  s e e  t h e  w o r l d  n o t  o n l y  e x c u s e s  t h e i r  w o r k  b u t  
m a k e s  i t  s e e m  i m p o r t a n t .  

L I S A  J .  M C I N T Y R E ,  T H E  P U B L I C  D E F E N D E R :  T H E  P R A C T I C E  O F  L A W  I N  T H E  S H A D O W S  O F  R E P U T E  

1 4 7 - 4 8  ( 1 9 8 7 ) .  P r o f e s s o r  M c I n t y r e  d e s c r i b e s  t h e  p u b l i c  d e f e n d e r = s  w o r l d  v i e w  a s  a n  
Ae n a b l i n g  m e c h a n i s m [ ] . @ I d .  a t  1 4 8 ;  s e e  a l s o  A b b e  S m i t h ,  T o o  M u c h  H e a r t  a n d  N o t  
E n o u g h  H e a t :  T h e  S h o r t  L i f e  a n d  F r a c t u r e d  E g o  o f  t h e  E m p a t h i c ,  H e r o i c  P u b l i c  
D e f e n d e r ,  3 7  U . C .  D A V I S  L .  R E V .  1 2 0 3  ( 2 0 0 4 )  ( i d e n t i f y i n g  r e s p e c t  f o r  c l i e n t ,  p r i d e  i n  
c r a f t  a n d  o u t r a g e  a t  i n j u s t i c e  a s  m o t i v a t i o n s  f o r  p u b l i c  d e f e n d e r s ) ;  C h a r l e s  J .  O g l e t r e e ,  
J r . ,  B e y o n d  J u s t i f i c a t i o n s :  S e e k i n g  M o t i v a t i o n s  t o  S u s t a i n  P u b l i c  D e f e n d e r s ,  1 0 6  
H A R V .  L .  R E V .  1 2 3 9  ( 1 9 9 3 )  ( i d e n t i f y i n g  e m p a t h y  a n d  h e r o i s m  a s  m o t i v a t i o n s  t o  s u s t a i n  
p u b l i c  d e f e n d e r s ) .  
 3 4  A s  a  l e g a l  e d u c a t o r ,  I  a m  a  s t r o n g  b e l i e v e r  i n  r e q u i r i n g  s t u d e n t s  t o  
t h i n k  m e t h o d i c a l l y  a b o u t  a  c a s e  t h r o u g h  t h e i r  o p p o n e n t = s  e y e s .  K n o w i n g  m y  o p p o -
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role-switching, requiring students who are externing with a prosecution agency 
to play the role of defense counsel in the Battistone simulations and vice versa.35 
Even when we have not required role-switching, the debriefing period following a 
simulation exercise and other opportunities for discussion afford students the 
opportunity to debate various topics.36 

                                              
n e n t = s  c a s e  b e t t e r  t h a n  m y  o p p o n e n t  h a d  s e r v e d  m e  w e l l  a s  a  l a w y e r .  I n  t h i s  r e g a r d ,  
I  o w e  a  d e b t  o f  g r a t i t u d e  t o  U C L A  P r o f e s s o r s  B e r g m a n  a n d  B i n d e r ,  w h o s e  w r i t i n g  
i n s t i l l e d  i n  m e  a n  a p p r e c i a t i o n  o f  c o n s i d e r i n g  m y  o p p o n e n t = s  c a s e  a n d  g a v e  m e  t h e  
t o o l s  t o  d o  s o .  S e e ,  e . g . ,  D A V I D  A .  B I N D E R  &  P A U L  B E R G M A N ,  F A C T  I N V E S T I G A T I O N :  F R O M  

H Y P O T H E S I S  T O  P R O O F  5 8 - 7 6  ( 1 9 8 4 )  ( d i s c u s s i n g  e v i d e n c e  m a r s h a l l i n g  o u t l i n e s ) .  
 3 5  S t u d e n t s  s o m e t i m e s  c o m p l a i n  a b o u t  r o l e - s w i t c h i n g .  T h e y  s o m e t i m e s  
a r g u e  t h a t  t h e y  a r e  i n  a  p r o s e c u t i o n  e x t e r n s h i p  a n d  n e e d  t o  p r a c t i c e  b e i n g  a  
p r o s e c u t o r ,  n o t  a  d e f e n s e  a t t o r n e y ,  a n d  v i c e  v e r s a .  O t h e r s  h a v e  a l r e a d y  c u l t i v a t e d  a  
p h i l o s o p h i c a l  b e n t  r e g a r d i n g  c r i m e  a n d  p u n i s h m e n t  a n d  a r e  v i r t u a l l y  i n c a p a b l e  o f  
e f f e c t i v e  o r  e v e n  c o m p e t e n t  l a w y e r i n g  w h e n  t h e y  s w i t c h  r o l e s .  I n d e e d ,  s o m e  h a v e  f u l l  
b l o w n  a v e r s i o n s  t o  t h e i r  o p p o n e n t = s  w o r k .  M o s t  s t u d e n t s  a r e  m o r e  f l e x i b l e .  T h e s e  
s t u d e n t s  s e e  t h e  v a l u e  o f  s t e p p i n g  i n t o  t h e i r  o p p o n e n t = s  s h o e s  t o  s e e  h o w  t h e  o t h e r  
s i d e  w o r k s .  S o m e  a r e  s t i l l  u n s u r e  a b o u t  w h e t h e r  t h e y  w a n t  t o  d o  p r o s e c u t i o n  o r  
d e f e n s e  w o r k  a f t e r  g r a d u a t i o n  a n d  a p p r e c i a t e  t h e  e x p o s u r e  t o  t h e  o t h e r  s i d e  a s  t h e y  
t r y  t o  d e t e r m i n e  w h e r e  t h e y  w i l l  b e  m o s t  s a t i s f i e d  p e r s o n a l l y  a n d  p r o f e s s i o n a l l y .   
 I n  t h i s  r e g a r d ,  I  h a v e  t r i e d  t o  b e  a n  e x a m p l e .  A l t h o u g h  I  p r a c t i c e d  l a w  a s  a  p u b l i c  
d e f e n d e r ,  I  u s e d  a  s a b b a t i c a l  l e a v e  t o  i n t e r n  w i t h  t h e  F a m i l y  P r o t e c t i o n  U n i t  o f  t h e  
l o c a l  D i s t r i c t  A t t o r n e y = s  O f f i c e .  I t  w a s  e y e - o p e n i n g .  A s  a  p u b l i c  d e f e n d e r ,  I  h a d  a  l o t  o f  
e m p a t h y  f o r  m y  c l i e n t s  a n d  t h e i r  f a m i l i e s ,  b u t  g a v e  l i t t l e  t h o u g h t  t o  t h e  v i c t i m s  o f  m y  
m o s t l y  g u i l t y  c l i e n t s .  A s  a  p r o s e c u t o r ,  I  f o u n d  m y s e l f  m o t i v a t e d  b y  v i c t i m  a n d  p u b l i c -
s a f e t y  c o n c e r n s .  A s  s e n t e n c i n g  a p p r o a c h e d ,  m y  a t t e n t i o n  t u r n e d  t o  q u e s t i o n s  l i k e ,  
AH o w  l i k e l y  i s  t h i s  d e f e n d a n t  t o  r e o f f e n d ? @ AW h a t  w i l l  i t  t a k e ,  i n  t e r m s  o f  p u n i s h m e n t  
o r  r e h a b i l i t a t i o n  e f f o r t s ,  t o  k e e p  t h e  d e f e n d a n t  f r o m  r e o f f e n d i n g ? @ 
 3 6  E v e n  P r o f e s s o r  E i s i n g e r ,  w h o  i s  g e n e r a l l y  c r i t i c a l  o f  c o m b i n i n g  
e x t e r n s h i p s  w i t h  c l a s s r o o m  i n s t r u c t i o n ,  r e c o g n i z e s  t h e  v a l u e  o f  a  c l a s s r o o m  
c o m p o n e n t  u n d e r  t h e  c i r c u m s t a n c e s  o f  U S D = s  C r i m i n a l  C l i n i c :  

T h e  v a l u e  i s  p a r t i c u l a r l y  g r e a t  w h e n  t h e  c l a s s  b r i n g s  t o g e t h e r  s t u d e n t s  f r o m  
o p p o s i t e  s i d e s  o f  t h e  Av . , @ s u c h  a s  p r o s e c u t o r s  a n d  d e f e n d e r s .  O f t e n ,  t h e s e  
s t u d e n t s  b e c o m e  s o c i a l i z e d  e a r l y  i n  t h e  w o r k p l a c e  t o  d e m o n i z e  t h e i r  o p p o -
n e n t s  o r  t o  s e e  i s s u e s  s i m p l i s t i c a l l y ,  w h i c h  d i m i n i s h e s  t h e i r  a b i l i t i e s  t o  r e p -
r e s e n t  c l i e n t s  e f f e c t i v e l y  o r  t o  w o r k  c o o p e r a t i v e l y  t o  i m p r o v e  t h e  l e g a l  s y s -
t e m .  D i a l o g  i n  c l a s s  b e t w e e n  e x t e r n s  f r o m  o p p o s i n g  s i d e s  c a n  b e  u s e f u l  t o  
e n c o u r a g e  b o t h  t o  l o o k  a t  i s s u e s  m o r e  c r i t i c a l l y ,  f r o m  t h e i r  o p p o n e n t = s  v a n -
t a g e  p o i n t  o r  f r o m  a  s y s t e m i c  p e r s p e c t i v e .  
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III. CONCLUSION 

 

 USD=s Criminal Clinic mixes student prosecutors with student defense 
attorneys and combines externships with class meetings. Our formula aspires to 
achieve several pedagogical goals: to give students an overview of criminal 
litigation by studying its discrete stages in sequence; to promote critical thinking 
about the criminal justice system; to teach students about advocacy; and to de-
velop students= competency, professionalism and creativity as future lawyers in 
the criminal justice system. If course evaluations are any indication, USD=s 
Criminal Clinic is a winning formula. I suspect a synergetic effect. It would be a 
mistake, however, to read too much into the data. Consumer satisfaction is 
important, but the evaluations tell us only so much. For example, students 
evaluating the course are not making a comparative judgment, at least they are 
not comparing USD=s Criminal Clinic with any other criminal clinic (for example, 
an externships- or prosecution-only clinic). It is, therefore, invaluable to 
participate in a symposium of the sort sponsored by the Mississippi Law Journal. 
The Mississippi Law Journal=s symposium on prosecution clinics provides a 
forum for learning from each other=s experiences.  

                                              
 E i s i n g e r ,  s u p r a  n o t e  1 5 ,  a t  6 6 8 .   
 A n  a n e c d o t e  m a y  b e  a p p r o p r i a t e  h e r e .  W e  t a k e  t w o  f i e l d  t r i p s  i n  C r i m i n a l  C l i n i c  I .  
P r i o r  t o  c o n d u c t i n g  b a i l  r e v i e w  h e a r i n g s ,  s t u d e n t s  t o u r  a  c o u n t y  p r e t r i a l  d e t e n t i o n  
f a c i l i t y .  P r i o r  t o  c o n d u c t i n g  s e n t e n c i n g  h e a r i n g s ,  s t u d e n t s  t o u r  t h e  R .  J .  D o n o v a n  
C o r r e c t i o n a l  F a c i l i t y ,  a  s t a t e  p r i s o n  l o c a t e d  i n  S a n  D i e g o  C o u n t y .  O n  t h e  l a t t e r  f i e l d  t r i p ,  
s t u d e n t s  o b s e r v e  i n m a t e s  i n  t h e  y a r d ,  i n m a t e s  i n  d i f f e r e n t  t y p e s  o f  h o u s i n g  u n i t s  
( d o r m s ,  t w o - p e r s o n  c e l l s ,  a d m i n i s t r a t i v e  s e g r e g a t i o n ) ,  i n m a t e s  i n  v a r i o u s  w o r k - r e l a t e d  
a c t i v i t i e s  a n d  i n m a t e s  i n  a  r e h a b i l i t a t i o n  p r o g r a m .  S t u d e n t s  a c t u a l l y  s i t  a n d  t a l k  w i t h  
i n m a t e s  i n  t h e  r e h a b i l i t a t i o n  p r o g r a m .  I  h a v e  o b s e r v e d  a n  i n t e r e s t i n g  e f f e c t  o f  t h e  
p r i s o n  f i e l d  t r i p  o n  t h e  a b i l i t y  o f  c r i m i n a l  c l i n i c  s t u d e n t s ,  f u t u r e  p r o s e c u t o r s  a n d  
d e f e n s e  c o u n s e l  a l i k e ,  t o  e m p a t h i z e  w i t h  c r i m i n a l  d e f e n d a n t s .  W h e n  t h e  f i e l d  t r i p  
p r e c e d e s  t h e  p l e a  b a r g a i n i n g  s i m u l a t i o n ,  t h e  d e f e n d a n t  i n  P e o p l e  v .  B a t t i s t o n e  t e n d s  
t o  r e c e i v e  m o r e  f a v o r a b l e  p l e a  b a r g a i n s  t h a n  w h e n  t h e  f i e l d  t r i p  f o l l o w s  t h e  s i m u l a t i o n .   
 A n o t h e r  a n e c d o t e :  I n t e r e s t i n g l y ,  b y  t h e  t i m e  s t u d e n t s  w r i t e  t h e i r  f i n a l  p a p e r s  f o r  t h e  
c o u r s e ,  p r o s e c u t i o n  e x t e r n s  a r e  s t i l l  i n c l i n e d  t o  p r o s e c u t e  r a t h e r  t h a n  d e f e n d ,  b u t  t h e y  
o f t e n  r e c o g n i z e  t h a t  c r i m i n a l  d e f e n s e  a t t o r n e y s  h a v e  a n  i m p o r t a n t ,  a n d  e v e n  n o b l e ,  
r o l e  t o  p l a y  i n  t h e  c r i m i n a l  j u s t i c e  s y s t e m .  
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 Appendix A 
  
 FINAL WRITING ASSIGNMENT 
 
 SUBMIT A TYPED, TEN (10) TO FIFTEEN (15) PAGE PAPER THAT ANSWERS THE 
QUESTIONS SET FORTH BELOW. 
 
 Writing Assignment Questions 
 
1. What aspects of your legal education best prepared you for your placement? Did 
any deficiencies in your legal education surface while you were working at your 
placement? Would any additional subject matter or teaching methodologies have better 
prepared you for your placement? 
2. Would you recommend other students to your placement? Why or why not? How 
can the placement be improved? 
3. What was the tenor of the attorney/client or attorney/witness interactions that you 
observed? Condescending? Ambivalent? Positive? How so? Give examples. Did the 
character of these relationships affect the case or attorney in any way? If so, how so? 
Did you or would you handle these relationships differently? If so, how so and why? 
4. What was the tenor of the attorney/opposition counsel interactions that you 
observed? Hostile? Ambivalent? Friendly? How so? Give examples. Did the character 
of these relationships affect the way that cases were handled? Affect the attorney? If 
so, how so? Did you or would you handle these relationships differently? If so, how so 
and why? 
5. What was the tenor of the attorney/judge or attorney/courtroom personnel 
interactions that you observed? Respectful? Hostile? Friendly? How so? Give 
examples. Did the character of these relationships affect the case or attorney in any 
way? If so, how so? Did you or would you handle these relationships differently? If so, 
how so and why? 
6. How did the lawyers at your placement interact with each other? Socially only 
(they Alawyered alone@ meeting only for lunch, etc.)? Professionally only (training 
sessions, bouncing ideas around with each other, etc.)? Neither? Both? How did this 
aspect of workplace culture affect the lawyers personally and professionally? Did you or 
would you handle these relationships differently? If so, how so and why?  
7. Describe your supervising attorney's emotional (versus professional) approach to 
cases? Detached? Zealous? Did the attorney's approach affect the way that cases 
were handled? Affect the attorney? If so, how so? Did you or would you approach your 
cases differently? If so, how so and why? 
8. Race, gender and social class rightly or wrongly sometimes play a role in human 
relationships. Did race, gender or social class play any role for you or defendants, 
witnesses, attorneys or others interacting in the criminal justice system? If so, how so? 
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Give examples. 
9. What was the prevailing philosophy of practice at your placement? Did this 
philosophy affect the way that cases were handled or people, including you, the 
lawyers, defendants, and Avictims@ were treated? If so, how so? Would you be more 
comfortable with a different philosophy of practice? If so, which one and why? 
10. How would you describe the quality of lawyering at your placement? What factors 
most affected that quality? The individual characteristics of lawyers? Caseload? What 
would you recommend to improve the quality of lawyering? 
11. Describe any patterns of preparation that assisted you and/or the lawyers with 
whom you worked in anticipating and responding to courtroom events? 
12. Describe the case evaluation process at your placement (How were cases 
evaluated, issues approached, strategy developed and goals set?). 
13. Describe any ethical quandaries that arose for you or others at your placement. 
How were they resolved? Would you have resolved them differently? If so, how so and 
why? 
14. Could you be personally and professionally satisfied working for your placement 
after graduation? Why or why not? Could you be personally and professionally satisfied 
working for the opposition (i.e., the defense if you were placed with a prosecution 
agency or the prosecution if you were placed with a defense agency)? Why or why not? 
15. Compare your initial versus final impressions of criminal practice and the criminal 
justice system.  
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 Appendix B 
 
 Evaluation Form 
 Criminal Clinic I 
 Fall 2004 
 
 
Student:  ___________________ Supervisor:  _____________________ 
 
       Placement Agency: _______________ 
 
Please rate the student's performance in the following areas: 
 
OUT OF COURT WORK:   POOR. . . . . . OUTSTANDING 
 
Research Skills       1 2 3 4 5 
Writing Skills    1 2 3 4 5 
Creativity in Preparing  1 2 3 4 5 
 Legal Documents 
Comprehension of Legal  1 2 3 4 5 
 Issues 
Timeliness     1 2 3 4 5 
 (Re: Deadlines)   
Attitude Towards Job  1 2 3 4 5 
Interpersonal Relations  1 2 3 4 5 
 (with clients, witnesses, 
  co-workers) 
 
IN COURT WORK: 
 
Court Demeanor    1 2 3 4 5 
Preparation     1 2 3 4 5 
Advocacy Skills    1 2 3 4 5 
Level of Confidence   1 2 3 4 5 
 
 
Please feel free to add any comments on the student's performance. 
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If you have any questions, please call Jean Montoya at 260-2327. 


