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This study tests Hall’s theory of the judicial-electoral connection with respect to the electoral/constituency impact on state gay rights rulings.  I posit that states with partisan elections will be more susceptible to this type of influence (ruling against gay rights because of electoral concerns), followed by states with nonpartisan elections and appointment/retention systems, respectively.  In other words, the more insulated state justices are from public opinion and electoral accountability, the more likely they will be to issue pro-gay rulings.  Controls are introduced for state political ideology and political culture, with the expectation that liberal states will be more likely to favor gay rights than conservative states, and moralistic and individualistic states will be more likely to favor gay rights than traditionalistic states.  Overall, the study provided strong confirmation for Hall’s theory.  She was able to conclusively prove, both in single-case and in aggregate studies, that electoral concerns led to more pro-death penalty outcomes in state judiciaries.  In this study, I was able to prove that states with partisan and nonpartisan election systems for judicial selection yielded far more anti-gay rulings than states with more insulated judiciaries.

Over the past ten years, the gay rights movement has scored significant victories in some states on issues ranging from workplace discrimination, sodomy laws, adoption and child custody, and gay marriage.  While some of these victories have been won through state legislative action, most have been accomplished by turning to state judiciaries.  However, these victories have also produced significant backlashes.  When state Supreme Courts in Alaska and Hawaii ordered gay marriage in the early 1990s, it lead to a series of nationwide state and federal “Defense of Marriage Acts” (DOMAs) as well as Alaskan and Hawaiian constitutional amendments overturning the courts’ rulings by popular vote.  In 1999 and 2003, the Vermont and Massachusetts courts of last resort made similar rulings, which prompted a second round of constitutional gay marriage bans, although those rulings have not been overturned in those states.


Many jurists consider these rulings indefensible acts of “judicial activism”, and argue that it is undercutting the judicial branch’s authority and esteem among the public.  Perhaps as a result of this, in 2006 the New York and Washington Supreme Courts found no fundamental right to same-sex marriage in their state constitutions, although both left the door wide-open to state legislative action to create such an institution.  For example, Justice Robert Smith, writing the majority opinion in the New York case, said “It may well be that the time has come for the Legislature to address the needs of same-sex couples and their families, and to consider granting these individuals additional benefits through marriage or whatever status the Legislature deems appropriate” (Hernandez v. Robles).  However, even while declaring that “the right to marry is unquestionably a fundamental right,” Smith fell short of ruling for the plaintiffs in this case.

In addition to this abstract concern over court legitimacy, there has been much speculation that voter backlash has led state justices to be more cautious in issuing pro-gay rulings.  This is especially true in states where high court judges have to face the voters in either a partisan or nonpartisan election.  Although angrily denied by members of the Washington Supreme Court, many observers believe that fear of voter backlash in the 2006 elections contributed to their ruling against same-sex couples seeking the right to marry.

This leads to the major question of this study—does the type of judicial selection method affect the type of rulings issued in gay rights cases?  At a time when we are seeing exponential growth in the number of gay civil rights cases being argued in state courts (California, Iowa, Maryland, New Jersey, and Connecticut still have gay marriage lawsuits pending and adoption and child custody cases are growing daily across the nation), it is important that this phenomenon be thoroughly examined.  Moreover, as Patricia Cain points out, “many of the core claims for lesbian and gay litigants involve family and relationship issues, topics that are traditionally handled by state, rather than federal, courts” (Cain 2000, 71).

Previous Literature

There is a rich literature in political science and law dealing the determinants of judicial behavior.  Brace & Hall (1995) outlined the four major research approaches of Case Characteristics, Policy Preferences, Environmental Context, and Institutional Arrangements.  For example, Rohde (1972) argued that judges act to achieve case outcomes mirroring their own policy preferences.  Goldman (1966, 1975) and Ulmer (1970, 1973) felt that partisanship, religion, and career path also condition judicial decision-making.  Brace & Hall (1997) contended that, “fundamentally, justices have predispositions that are consistent with the states’ electoral and ideological environments” (1206).  However, Stumpf (1988) argues that most judges are rigidly constrained by legal precedent, thus mitigating the effects of partisanship and personal ideology.  Brace & Hall (1997) counter that “to understand judicial behavior, the pivotal role of institutions must be taken into account” (1207).  This institutional literature is most relevant to our study, especially arguments surrounding judicial selection methods.

Controversies over judicial selection have raged for decades as scholars and judicial reformers have argued over the value of judicial independence versus judicial accountability.  Those who favor judicial accountability argue that many judicial decisions are inherently political.  As such, the public should have the right to vote on judges the same way that they vote on the political actors in the legislature and in the governor’s office.


However, those who favor judicial independence are principally concerned with fairness, impartiality, and preventing majority tyranny.  As the ABA noted in 1971, “there is no harm in turning a politician into a judge…the curse of the elective system is that it turns every elective judge into a politician” (ABA 1971, 45).  Some, like Volcansek (1981), argue that these concerns are overblown because judicial elections rarely involve discussion of significant legal issues, voters make decisions largely on the basis of personality, qualifications, and name recognition, and sitting judges enjoy a very high retention/re-election rate.  But, Dubois cautions that “though free from specific instructions from the electorate, the officeholders know that, whatever they do, they will be called to account for their actions.  Thus, though voters may not demonstrate a great deal of inter-election attention to political issues, they can have a continuing inter-election influence upon the resolution of those issues” (Dubois 1980, 31).  Brace & Hall (1997) echo this sentiment when they say that “the process of judicial decision-making will be quite different for those who face possible sanctions for taking certain positions on issues” (1208).


This is especially troublesome when one considers the possibility of enforcing majority tyranny over oppressed minority groups.  Dubois noted that “the courts provide an important check against the excesses of majoritarianism by serving to restrain majorities in the other branches of government and direct popular majorities from interfering with the personal rights of political minorities, particularly those liberties essential for effective participation in the democratic political process” (Dubois 1980, 26).  Moreover, “the protection of fundamental liberties, such as those guaranteed by the First Amendment, might be counter to majoritarian sentiments but nonetheless consistent with the principles of democracy” (Dubois 1980, 26).

Melinda Gann Hall has thoroughly demonstrated that state judges are not immune from these political/electoral influences.  This is especially true when they have to compete in competitive elections in order keep their job on the bench.  In fact, Hall’s 1987 Journal of Politics article demonstrated that state supreme court justices (in that case, in Louisiana) who were anti-death penalty altered their votes and voted with the pro-death penalty majority because they perceived their constituents as favoring capital punishment.  She then expanded her inquiry to the Texas, North Carolina, and Kentucky courts of last resort, and found her original findings well-supported (Hall 1992).  In all of these cases, the electoral effect on justice was clear.

Paul Brace and Melinda Gann Hall concluded in 1995 that “the effects of case characteristics, personal attributes, and environment are contingent upon institutional features.  Where judges must face voters to retain their positions, state partisan competition exerts a positive influence on support for the death penalty….Votes upholding death sentences are more likely in politically competitive states with elected judges” (Brace & Hall 1995, 23-24).

Hypotheses

This study will test Hall’s (1987, 1992, 1995) theory in an aggregate setting, with respect to the electoral/constituency impact on gay rights rulings.  I expect that states with partisan elections will be more susceptible to this type of influence (ruling against gay rights because of electoral concerns), followed by states with nonpartisan elections and appointment/retention systems, respectively.  In other words, the more insulated state justices are from public opinion and electoral accountability, the more likely they will be to issue pro-gay rulings.  Controls will also be introduced for state political ideology, with the expectation that more liberal states will be more likely to favor gay rights than more conservative states.  Therefore, I posit a two-dimensional continuum where liberal appointment/retention states will issue the most gay-positive rulings and conservative partisan election states will issue the most gay-hostile rulings.  This is because liberal appointment/retention states produce the least amount of constituency hostility to gay rights and provide the most protection for judges from that hostility.  By contrast, conservative partisan election states have the most constituency hostility and offer the least amount of protection from it.  


Moreover, while I believe I will find a correlation between insulated judiciaries and gay rights successes, I also believe that the Court considers its image and perceived legitimacy with the public when making such decisions.  As such, even insulated judiciaries should be less likely to issue pro-gay rulings in staunchly conservative states because of stronger fears of backlash against the institution.  Also, as Dubois (1979, 1980, 1984) points out, judges are products of their environment.  Therefore, conservative states will probably produce more conservative judges than liberal states anyway.


Finally, the overall role of political culture will be considered.  Based on Elazar’s categories, I would expect that moralistic and individualistic states are more likely to adopt “pro-gay” policies, while traditionalistic states are less likely to do so.  This is because moralistic states view government as a tool to achieve a better society, and have a long history of civil rights progressivism.  Individualistic states should also support the gay rights policy agenda because of their more libertarian nature.  Individualistic states tend to limit government interference in private affairs, and therefore we would expect less social regulations placed on gays and lesbians in these states.  However, I am not asserting that there is no difference between the two types of states (moralistic and individualistic) in their reactions to gay rights.  Since “intervening to achieve a better society” is a more proactive government stance, I would expect moralistic states to be slightly more receptive to gay rights than individualistic states, especially in relation to gay-positive court rulings.  By contrast, the primary goal of a traditionalistic political culture is to maintain and preserve the existing social order.  Therefore, pressure to grant equal rights to previously persecuted groups will be least successful in traditionalistic states.
Data & Research Design

In order to test these hypotheses, data on gay rights cases was obtained from two sources.  More recent cases were obtained from Lambda Legal, which is a well-known, respected, national legal organization dedicated to “achieving full recognition of the civil rights of lesbians, gay men, bisexuals, transgender people and those with HIV” (Lambda website).  In addition to arguing many cases before federal district and appeals courts—including the U.S. Supreme Court—Lambda is also highly involved in state litigation.  Moreover, every case they have argued since 1998 is listed on their website, along with a detailed case summary, which state court heard it, and how the case was decided.  To augment this, additional cases were selected that were chronicled in Patricia Cain’s book, Rainbow Rights: The Role of Lawyers and Courts in the Lesbian and Gay Civil Rights Movement (2000).  Cain provides an excellent and comprehensive review of the major cases and legal strategies used by movement lawyers to advance their agenda.  At the end of her analysis, she presents a complete index of cases that were cited throughout her narrative, along with the result of each ruling.  For the purposes of this study, only rulings rendered by state courts of last resort were considered.

This produced a dataset with a total N of 104 gay rights cases; spread over 35 states from the period 1963 to 2006.  The cases address such issues as workplace discrimination, police harassment, the legality of sodomy laws, freedom of speech, freedom of association, equal protection claims, child custody, adoption, partnership rights and recognition, and gay marriage.  Overall, 51.9% of the rulings favored the gay rights position and 48.1% were opposed.  However, while this is a fairly even overall distribution, a majority of the cases took place after 1990 (N = 58) and those tended to be much more gay-positive than earlier cases.  Figure 1 demonstrates the over-time case distribution and gay success rates by decade.  
<<Figure 1 Here>>

Like Hall (2001), I do not examine the characteristics of individual justices or court majorities.  Rather, I examine the overall over-time relationship between pro-gay rights rulings and differing judicial selection methods.
Dependent Variable

The dependent variable is a simple dichotomous (yes/no) measure of whether or not the pro-gay side won the case.  In each case the winner/loser was clear because the only cases included in the dataset were cases where state courts of last resort rendered decisions on the merits (cases where the highest state court refused to review lower courts’ rulings were excluded from the analysis).  Since I am trying to predict variation in a dichotomous dependent variable, logistic regression was used to analyze the data.
Independent Variables


Judicial Selection Method

The principal independent variable is the type of judicial selection method in place in the state at the time of the case.  While there are five principle forms of judicial selection currently employed by the states—partisan election, nonpartisan election, appointment/retention, Missouri (merit) plan, and legislative selection—this variable was collapsed into three dummy variables.  Appointment/Retention, Missouri (merit), and legislative selection were combined to form one variable, with “partisan election” and “nonpartisan election” forming the other two.

There were two major rationales for this decision.  From a theoretical standpoint, appointment/retention, Missouri (merit), and legislative selection all provide much greater judicial insulation from political pressures than do partisan or nonpartisan elections.  Since the goal of this study is to investigate popular political pressures on judicial rulings, it is then theoretically justifiable to include dummy variables for “partisan” and “nonpartisan” and have “other systems” be the excluded category.  Second, from a purely methodological perspective, giving each system its own variable would lead to too few cases in each cell.  For example, Rhode Island and Virginia are the only two states that use legislative selection to appoint their judges and they only contributed 8 cases to the overall dataset.  I would expect that “other systems” would be the most gay-friendly, “partisan election” to be the most gay-hostile, and “nonpartisan election” to be in-between.  This assumption is thoroughly supported by Dubois (1980), Brace & Hall (1997), and Hall (2001).

State Ideology

In order to measure the effect of ideology, I utilized the “state ideology” measure from William Berry et al. (1998)
—with updated ideology scores made available through the Inter-University Consortium for Political and Social Research (ICPSR).  Since gay rights has become such a pronounced liberal/conservative issue—with liberals pushing for greater equality and conservatives attempting to maintain the status quo—I would expect judges in liberal states to be more pro-gay in their rulings than judges in conservative states.

Political Culture

Elazar’s measure of state political culture (1972) was also used as a control.  States were categorized as moralistic, individualistic, or traditionalistic and included in the models as dummy variables.  I would expect that moralistic and individualistic state judges would be more receptive to gay rights arguments than judges in traditionalistic states (although moralistic state judges to a greater extent).

Time

Time was also included as an independent variable in the models.  Over the course of the forty-three years under study, gay rights has gained much political saliency and has been steadily gaining in public support since the mid-1970s (and especially since the early 1990s).  As a result, I expect that this would be reflected in more gay-positive court rulings.


An initial glance at the data seems to reveal this distribution.  Every decade since the 1960s, there has been a monotonic increase in the number of favorable gay rights rulings issued by state courts of last resort.  During the 1960s, the pro-gay side won only 36.4% of the time.  By contrast, since 2000 the pro-gay side has won 62.1% of the time.  Also, during this time, state courts began to hear larger numbers of gay rights cases.  Of the 104 cases in the dataset, only 11 were from the 1960s (gays won 4) and 29 have occurred since 2000 (gays won 18).


However, the more interesting question is whether time is still a significant predictor when controlling for other variables—specifically judicial selection method.  While time is slightly correlated with the “other systems” category of judicial selection—perhaps indicative of the other time-trend away from elected judiciaries and towards methods of merit selection—the correlation is only .211, and is therefore unlikely to cause major methodological problems.  Time is simply measured as the number of years after 1963 that Case X was decided.  Since 1963 is the first year in the series, it is coded ‘0’ and all other years are coded accordingly (i.e. 2006 is ‘43’).
Results


Since I am trying to predict variation in a dichotomous dependent variable, logistic regression was used to analyze the data and four models were generated (refer to Table 1).

<<Table 1 Here>>

The first model simply measured the effect of partisan and nonpartisan elections on gay rights rulings, as opposed to more insulated forms of judicial selection.  The results for both variables are highly significant, and indicate that the presence of elections (both partisan and nonpartisan) dramatically reduce the likelihood that courts will rule in favor of gay rights.  Specifically, partisan elections reduce the probability of a pro-gay ruling by 28.69%, and nonpartisan elections reduce the probability by 18.64%
.

The second model included “moralistic state” as a control variable; because of my earlier hypothesis that moralistic states would be the most likely to have proactive courts favoring gay rights.  In this model, partisan and nonpartisan elections remain highly significant, with partisan elections reducing the probability of a pro-gay ruling by 24.47% and nonpartisan elections reducing the probability by 24.31%.  This model also confirms my hypothesis by demonstrating the predictive value of a moralistic political culture.  Being in a moralistic state increases the likelihood of pro-gay rulings by 16.86%.


The third model adds the element of time.  While time attains statistical significance—barely, at p < .10 one-tailed)—it is a much less important predictor of pro-gay rulings than the previous variables.  This is somewhat surprising considering the marked time-trend in the data towards more favorable gay rights rulings.  Nevertheless, for every 13.3 years (one standard deviation) that passes, the likelihood of a pro-gay ruling increases by just 6.66%.  By contrast, moralistic states increase the likelihood in this model by 18.87%, partisan elections decrease the likelihood by 20.94%, and nonpartisan elections decrease the likelihood by 22.82%.

Finally, the fourth model considers the impact of state ideology.  Surprisingly, ideology proves to be completely insignificant in this model.  Moreover, the addition of ideology also makes time and partisan elections insignificant.  The only variables maintaining predictive value are nonpartisan elections, which decrease the likelihood of a pro-gay ruling by 20.92%, and moralistic state, which increases the likelihood by 22.84%.  This might confirm Brace & Hall’s (1995) claim that, “institutional arrangements not only exert an independent influence on individual judicial behavior but they also serve to condition the effects of other categories of variables” (25).
Discussion

This study provides strong confirmation for Hall’s theory (1987, 1992, 1995) concerning the impact of the judicial-electoral connection.  Hall was able to conclusively prove, both in single-case and in aggregate studies, that electoral concerns led to more pro-death penalty outcomes in state judiciaries.  In this study, I was able to prove that states with partisan and nonpartisan election systems for judicial selection yielded far more anti-gay rulings than states with more insulated judiciaries.  Since I do not have individual-level data, it is impossible to say conclusively that judges ruled against gay rights specifically because of electoral concerns.  However, the dramatic reduction (over 20%) in pro-gay rulings from “judicially accountable” states provides strong circumstantial evidence that judges did not want to justify pro-gay rulings to largely anti-gay electorates.

It is also clear from this study that political culture plays an important role in judicial decision-making.  Since moralistic states view government as a tool to achieve a better society, have a long history of civil rights progressivism, and have more proactive judiciaries, they are significantly more likely (15%-20%) to issue pro-gay rulings.  However, individualistic states did not produce significant differences and traditionalistic states (while a negative predictor) were statistically insignificant when controlling for other variables.

Finally, the most surprising result was the total lack of statistical significance for state ideology.  When ideology was interacted with partisan elections and nonpartisan elections, the variables produced registered significance levels above .60.  Moreover, even when tested by itself, state ideology was far from a significant predictor of pro-gay rulings.  Further study will be needed to explain this finding.
Directions for Further Research

This study is just a first step in the investigation of gay rights rulings at the state court level.  In order to reach more solid conclusions, a more comprehensive dataset is needed which catalogs all state gay rights rulings since the 1960s.  This will provide a much larger N for statistical models, eliminate the perception of selection bias, and make the findings much more generalizable.  In addition, it will allow for comparisons across different levels of state judicial hierarchies (i.e. state courts of last resort and intermediate appellate courts).  For example, one could ascertain whether the judicial-electoral connection was stronger at the intermediate appellate level or at the highest appellate level in states that use similar selection methods for all state judges.  Alternatively, cases that are heard at both levels in states that insulate supreme courts more than intermediate courts could provide a natural experiment testing the effects of electoral pressure on judicial choice.

Another option would be to include more independent variables, such as the over-time judicial ideology measure (PAJID) developed by Paul Brace, Laura Langer, and Melinda Gann Hall (2000).  This would allow scholars to evaluate the impact of judge ideology on gay rights rulings, in addition to state and citizen ideology.  If Rohde (1972) is correct that judges act to achieve case outcomes mirroring their own policy preferences, then this could be a key variable this is currently missing from the analysis.  However, despite these needed improvements, this study still provides a contribution to the literature by confirming that Hall’s theory (1987, 1992, 1995) in death penalty cases is equally applicable in gay rights cases.
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Figure 1. Case Distribution & Gay Success Rates, by decade
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Table 1.  Logistic Regression Predicting Pro-Gay Court Rulings, 1963-2006
	
	Model 1
	Model 2
	Model 3
	Model 4

	Partisan Election
	-1.181***
(.524)
	-1.003**
(.536)
	-.854*
(.550)
	-.673
(.567)

	Non-Partisan Election
	-.760**

(.472)
	-.996**
(.511)
	-.936**
(.517)
	-.865*
(.559)

	Moralistic State
	
	.784*
(.527)
	.868**
(.537)
	1.038**
(.589)

	Time
	
	
	.021*
(.016)
	.020
(.018)

	State Ideology
	
	
	
	.004
(.009)

	Constant
	.552**

(.288)
	.374
(.310)
	-.241
(.559)
	-.552
(.746)

	N
	104
	104
	104
	104

	Log Likelihood
	137.883
	135.557
	133.794
	120.281

	Wald Chi Square
	6.138**
	8.463**
	10.227**
	8.634*


* p <0.10;  **p<.05;  *** p <0.01 (all one-tailed)

Table 2. Predicted Probabilities for Pro-Gay Court Rulings, 1963-2006
	
	Model 1             Model 2
	Model 3               Model 4

	Baseline
	.6346
	.5924
	.5732
	.5395

	Partisan Election
	.3477
	.3477
	.3638
	Not sig.

	Non-Partisan Election
	.4482
	.3493
	.3450
	.3303

	Moralistic State
	--
	.7610
	.7619
	.7679

	Time
	--
	--
	.6398
	Not sig.

	State Ideology
	--
	--
	--
	Not sig.


� Under the scoring system used by Berry et al., lower scores are conservative and higher scores are liberal.


� See Table 2 for predicted probabilities.
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