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Introduction
The power of the president is the power to persuade.  This idea of executive power has dominated studies of both the presidency and the governorship ever since Richard Neustadt first asserted it in 1960.  Indeed, given the separation of powers, it is rather rare that any actor, even the president can unilaterally make a decision.  Modern executives, though they occupy center stage in the American political drama, possess relatively few formal powers with which to pursue their policy goals.  When they want laws to be made, they must find sponsors for their preferred legislation and then enter into a negotiation process with the legislature.  They do bring certain powers to the table.  They might be able to set the agenda via the state of the union (or state of the state) address.  They might capitalize upon their access to the public more generally through the media which does tend to be interested in what the executive has to say.  They also have the veto, another important tool, which is most effective, many argue, when it is not actually used.  Instead, the veto is most useful as a tool to encourage a certain action in the legislature so as to avoid an executive veto.  Though these tools are certainly significant, the fact remains that executives must negotiate, cajole, trade, and sometimes plead with legislators if they hope to achieve their goals in the legislative arena.  

However, despite this general assertion that executive power is dependent on persuasion, there are instances in which executives in the U.S., both the president and the fifty governors, do in fact make decisions on their own.  For presidents, tools for such unilateral decision-making include executive orders, executive agreements, national security directives and proclamations.  Several scholars have recently embarked upon an examination of the decisions presidents can make “with the stroke of the pen” (see for example Mayer 1999, 2001; Cooper 2002; Howell 2003, 2006).  According to Mayer (1999), presidents have used executive orders to “establish policy, reorganize executive branch agencies, alter administrative and regulatory processes, affect how legislation is interpreted and implemented and take whatever action is permitted within the boundaries of their constitutional and statutory authority (Mayer 1999:445).  As the discussion that follows will illustrate, the constitutional and statutory boundaries are not always clear.  The vague nature of these boundaries invites executives who wish to do so to exert increasingly broad claims of unilateral authority. 

Until the 1990s political science research tended to treat executive orders as limited and insignificant, though legal scholars gave them more attention and attributed to them greater import.  Recent scholarship in political science, having turned its attention to an institutional (rather than behavioral) examination of presidential politics has been much more attentive to executive orders and their potential significance (Mayer 1999).   

The states’ fifty governors are also located in a complex separation of powers system with overlapping and sometimes ill-defined authority.  Governors also exert unilateral power at times.  While their power does not extend to national security matters as does the presidency, governors do have executive orders at their disposal.  These orders have not attracted as much scholarly attention as have presidential directives.  In this paper, we draw upon the presidency literature to develop hypotheses for when governors employ executive orders.  We also present a preliminary test of the hypotheses using data on executive orders from forty states in 2004 and 2005.

Rethinking Executive Power

Howell (2006) asserts that unilateral presidential action is theoretically distinct from the tools presidents employ in persuasion and it calls for a broad rethinking of our understanding of executive power: 

First, when presidents act unilaterally, they stand at the front end of the policymaking process and thereby place upon Congress and the courts the burden of revising a new political landscape.… Only by taking (or credibly threatening to take) positive action can either adjoining institution limit the president’s unilateral powers.  Second, when the president acts unilaterally, he acts alone….in order to issue the actual policy, the president need not rally majorities, compromise with adversaries, or wait for some interest group to bring a case to court.  The president, instead, can strike out on his own.  By doing so, the modern president is in a unique position to lead, to break through the stasis that pervades the federal government, and to impose his will in more and more areas of governance (116-117).

Howell’s ideas apply to governors as well as presidents.  His conception of unilateral executive power asserts that such actions offer executives a way out of (or around) the frustrations inherent in a separation of powers system such as the U.S. national and state governments.  The governor’s ability to make decisions through executive order frees him/her from the necessity of bargaining and the many costs and frustration such a process entails.  Instead, the governor makes a decision independent of the other branches and this policy stands unless some other branch chooses to act.  Should the legislature pass a law to overturn an executive order (which is within its power), such a law, as always, would be subject to executive veto.  In most states, such a veto requires a supermajority to override.  As long as the legislative body lacks the votes to overturn the executive’s decision, therefore, the policy change the governor created by executive order stands.

While the ability to issue executive orders clearly offers governors an opportunity to take unilateral action, the ends to which they can be applied are not unlimited.  Executive orders in the purest form are directed at the work of the executive branch. They enable the executive to reorganize the bureaucracy or to simply direct the executive branch to take some specified action.  However, research on presidential use of executive orders finds that presidents over time have expanded the application of executive orders beyond instructing or changing the executive branch to make substantive policy changes (Moe 1993, Mayer 1999, Ragsdale and Theis 1997).  Further, the other branches have rarely attempted to overturn the president’s actions, and even when such an attempt was made, the congress and the courts have met with considerable difficulty in undoing unilateral executive action (Howell 2003).  

Howell (2003; 2006) and other scholars of presidential use of executive orders go so far as to assert that such orders call into question the seemingly universal paradigm of executive power as fundamentally the power to persuade.  Presidents employ them frequently in pursuit of matters of policy significance which reach well beyond directing technical features in the implementation of laws passed by congress.  Perhaps more importantly, neither the congress nor the courts have had much success at limiting the president’s reach even when they choose to try to do so, which again, is apparently rather rare.  

Other scholars stop short of claiming that a recognition of the significance of unilateral powers requires a rethinking of the persuasion paradigm.  These scholars, instead, see unilateral powers as simply additional tools in the president’s arsenal:  “In practice, then, even the exercise of unilateral authority requires a president to shape the perceptions and political calculations of other actors to secure their cooperation” (Mayer and Price 2002:371).  They go on to state that they have no intention of questioning the relevance of Neustadt’s concept of power but instead wish to reintroduce the institutional prerogatives of the presidents into the mix. 
Presidency scholars have built models around the question of how often and under what circumstances presidents turn to this technique for asserting their will.  Some scholars employ monthly or yearly counts of orders issued as the dependant variable of interest (Deering and Maltzman 1999, Shull 1997).  Others assert this is not a valid measure due to difficulty in counting and other more substantive concerns (Cooper 2002).  Howell (2006) notes, along with Neustadt, that frequency of use of these “powers” does not measure the importance or the “power” of such orders: 

If presidents are merely acting on behalf of other political actors and issuing orders that otherwise would be printed as laws…then unilateral powers hardly augment executive power.  To identify power, the president’s actions must leave a unique imprint on the law and, ultimately on the doings of government (p. 123).  

While we know that governors as a group issue a lot of executive orders and that some individual governors (or governors of particular states) employ them frequently, we do not yet know how significant such orders are.  We will need to examine them more closely to determine what they are intended to accomplish and then, hopefully, determine if they will leave an imprint on the political landscape deep enough to merit serious attention.

The Power to Issue Executive Orders

What is the source of the power to issue executive orders?  A general presidential power to issue executive orders is not explicitly mentioned in the constitution or statute.  Instead, the power derives from the responsibility to “take care that the laws are faithfully executed.”  Over time additional authority has been delegated to the president by Congress and beyond that, presidents have simply assumed unilateral policymaking powers (Mayer 1999, Fisher 1995).  Cooper (2002) asserts that presidents have “most often claimed either direct statutory authority or mixed constitutional and statutory foundations for their actions” (p. 10).  

A first step in our research on gubernatorial executive orders requires that we examine the source of governors’ use of these orders.   According to the Book of the States, the authority to employ executive orders varies across the states.  Some states provide statutory authority for their use.  In other states, there is some specific constitutional authorization for this power.  In the remaining states, the power is implied.  Much like the foundation of the presidential executive order, these governors assert the power due to the responsibility they have to see that the laws are faithfully executed.  The Book of the States also reports that some states specify the purposes for which executive orders can be used.  The categories they include are:  civil defense disasters, public emergencies, energy emergencies and conservation, other emergencies, executive branch reorganization plans and emergency creation, create advisory, coordinating, study or investigative committees/commissions, respond to federal programs and requirements, state personnel administration, and other administration.  
Further, according to the Book of the States, some or all executive orders are subject to legislative review in some states.  It is not entirely clear from this listing of “provisions” for executive orders whether such a listing constitutes an actual limitation on the purposes for which governors can employ executive orders in practice.  It seems likely that there is sufficient room for interpretation that governors would not view this power as particularly constrained.  For example, despite the fact that executive orders are authorized by statute in the state of Texas and that the purposes for which these orders can be issued are only a subset of the categories listed above, Texas Governor Rick Perry issued an executive order in early February 2007 requiring that all eleven and twelve year old girls in the state of Texas receive the vaccine for Human Papillomavirus (HPV) (unless their parents submit an affidavit of conscientious objection).  Such a public health measure does not, on the face of it, fit into any of the categories of allowed executive orders identified by the Book of the States.  Clearly, there are limits to what executive orders can be used for, but rather than the limits being embodied in statutes, they are likely established by negative legislative response or court actions when industrious or over-eager governors attempt to push the powers too far.  Governors in the past have indeed pressed the limits of these powers to the point of provoking a legal challenge.  There are multiple examples from New York, for instance, in which legislators and/or other interested parties filed suit against the governor’s office when certain executive orders, in their judgment, exceeded the power of the governor and violated the separation of powers doctrine.  The state high court sometimes agreed that the governor had indeed ventured too far into legislative territory.  However, at other times, the court affirmed the governor’s broad authority.

Having examined the source of the power to issue executive orders we turn to an examination of how commonly executive orders are employed and for what purposes.

Identifying Gubernatorial Orders
The first order of business is finding out how many executive orders governors issue and for what purposes.  The internet and state government websites provide an easily accessible data source for the executive orders issued in most states.  We searched all 50 states’ websites for recent lists of executive orders.  In forty of the states, we found that either the governor’s or secretary of state’s websites provided up-to-date lists of executive orders.  Most provided the full text of the orders (or at least detailed descriptions of each one), and many of the states had several years’ worth of executive orders posted.  Ten states were not available on line or we were otherwise unable to download the material (Hawaii, Massachusetts, Nebraska, Nevada, New Hampshire, New York, North Dakota, South Dakota, Utah, and West Virginia).  Four states (Indiana, Missouri, Montana, and Ohio) posted only 2005 executives orders.  In some states, while most of the orders were available, we were unable to access a few of them.

In 2004-2005 across the available states, a total of 3,122 executive orders were downloaded.  We then created a coding process for dividing the executive orders into functional categories.  Based on an initial reading of the orders, we determined that the orders issued by these governors fall generally into fifteen categories:

· Implementation of a federal mandate




· Disaster relief or procedures

· Lowering flags to half-staff

· Appointments to state/local positions

· Pardons

· Creation of councils, boards, or task forces

· Establishment of programs within agencies

· Rescinding or amending prior orders

· Extending or re-affirming prior orders

· Authorization of state designated holidays

· Allocation or transfer of state funds

· Reorganization of state agencies or department

· Procedural directives for programs or agencies

· Creation of a state commission

· Other

Typically, the language of the executive orders was clear, meaning that assigning the orders to particular categories was a simple matter.  When coding was uncertain, we sought agreement from a second coder.  The most problematic area was differentiating between a council or task force (which we defined as an advisory body charged with giving recommendations to the governor or public) and a commission (which typically had a regulatory function).  Some executive orders created a program for a particular task, and then created a commission for oversight – we coded these as program creation.  The “other” category was used for executive orders that were issued mainly in a single state.  For instance, Florida had a number of cases where local officials who were acting improperly were named, and sometimes removed from office.  This was idiosyncratic to this particular state.  Finally, we had 133 executive orders where we were unable to see the content, and thus were unable to code.

Tables 1 and 2 display some basic information about executive orders in the states.  Table 1 lists each state for which we have data, the governor(s) who issued the executive orders, and the number of orders issued in 2004 and 2005.  The only state for which we had two years of data spanning two different governors was New Jersey.  Indiana also had a change in the governorship between our two data points, but data were only available for 2005.  

Certain patterns are evident.  First, there is large variation in the numbers of executive orders issued across the states, ranging from a high of 469 in Georgia in 2005 to the single executive order issued by Governor Barbour in Mississippi.  

	TABLE 1 Executive Orders in 2004 and 2005

	
	
	
	
	

	State
	Governor
	 
	‘04
	‘05

	Alabama
	Riley
	
	7
	7

	Alaska
	Murkowski
	
	11
	4

	Arizona
	Napolitano
	
	31
	31

	Arkansas
	Huckabee
	
	4
	13

	California
	Schwarzenegger
	15
	6

	Colorado
	Owens
	
	16
	27

	Connecticut
	Rell
	
	3
	12

	Delaware
	Minner
	
	11
	13

	Florida
	Bush
	
	282
	271

	Georgia
	Perdue
	
	429
	469

	Idaho
	Kempthorn
	
	12
	20

	Illinois
	Blagojevich
	
	14
	10

	Indiana
	Daniels
	
	
	44

	Iowa
	Vilsack
	
	4
	6

	Kansas
	Sebelius
	
	14
	7

	Kentucky
	Fletcher
	
	53
	62

	Louisiana
	Blanco
	
	64
	96

	Maine
	Baldacci
	
	19
	24

	Maryland
	Ehrlich
	
	75
	42

	Michigan
	Granholm
	
	38
	27

	Minnesota
	Pawlenty
	
	9
	14

	Mississippi
	Barbour
	
	7
	1

	Missouri
	Blunt
	
	
	47

	Montana
	Schweitzer
	
	
	24

	New Jersey
	McGreevey/Corzine
	61
	75

	New Mexico
	Richardson
	
	66
	61

	North Carolina
	Easley
	
	16
	26

	Ohio
	Taft
	
	
	31

	Oklahoma
	Henry
	
	33
	37

	Oregon
	Kulongoski
	
	5
	10

	Pennsylvania
	Rendell
	
	11
	7

	Rhode Island
	Carcieri
	
	12
	22

	South Carolina
	Sanford
	
	33
	28

	Tennessee
	Bredesen
	
	6
	8

	Texas
	Perry
	
	8
	15

	Vermont
	Douglas
	
	5
	5

	Virginia
	Warner
	
	12
	16

	Washington
	Gregoire
	
	5
	6

	Wisconsin
	Doyle
	
	47
	53

	Wyoming
	Freudenthal
	
	5
	2


Second, with few exceptions, there is relatively little variance between the two years.  Louisiana, in responding to Hurricane Katrina, had about a 150% increase from 2004 to 2005, and in Maryland, the number of executive orders declined by about half in the 2 year span.  Despite the fact that Hurricane Katrina caused as much destruction in Mississippi as it did in Louisiana, Governor Barbour issued only a single order in 2005.  It is not clear at this point why Louisiana’s Governor Blanco (who issued nearly 100 orders) and Mississippi’s Barbour appear so different in their response in the aftermath of the storm.  

In the rest of the states, the number of executive orders issued each year was quite similar.  Even in New Jersey, where Governor Corzine succeeded Governor McGreevey, there was little difference in number, with an increase from 61 orders in 2004 to 75 in 2005.  Thus there appears to be some stability in number of orders within states.  This could be due to the particular governors themselves to some extent, but given the vast differences across states coupled with the stability within the states, this stability may also be due to the particular culture or traditions associated with the functions performed by executive orders in each state, or the political and economic context of the state.

We now turn to a more detailed examination of state variation.  Given that most states were generally similar in 2004 and 2005, we averaged the states with two-years of data to create a listing of the states in descending order by the average number of executive orders promulgated.  Table 2 displays this data, which allows a closer look at the range of orders issued by state.  Georgia (449) and Florida (276.5) are way out in front.  Louisiana, where numbers were bolstered by Hurricane Katrina orders, has almost 200 less executive orders than Florida.  New Jersey, Maryland, New Mexico, Kentucky, Wisconsin, Missouri, and Indiana round out the top ten.  Even when considering the disparity in the numbers of orders in 2004/2005 in Louisiana and Maryland, they would still be among the states that had relatively larger numbers of executive orders.  
On the other end of the spectrum, governors in the bottom 10 states all issue, on average, less than eight executive orders a year.  Slightly over half the states included in the study, from Rhode Island and below in Table 2, have less than twenty executive orders issued per year.  

	TABLE 2  Number of Executive Orders Issued

by State (from most to least)

	
	
	
	
	
	

	Georgia
	449
	
	Idaho
	16
	

	Florida
	276.5
	
	Virginia
	14
	

	Louisiana
	80
	
	Delaware
	12
	

	New Jersey
	68
	
	Illinois
	12
	

	Maryland
	63.5
	
	Texas
	11.5
	

	New Mexico
	63.5
	
	Minnesota
	11.5
	

	Kentucky
	57.5
	
	California
	10.5
	

	Wisconsin
	50
	
	Kansas
	10.5
	

	Missouri
	47
	
	Pennsylvania
	9
	

	Indiana
	44
	
	Arkansas
	8.5
	

	Oklahoma
	35
	
	Connecticut
	7.5
	

	Michigan
	32.5
	
	Alaska
	7.5
	

	Arizona
	31
	
	Oregon
	7.5
	

	Ohio
	31
	
	Alabama
	7
	

	South Carolina
	30.5
	
	Tennessee
	7
	

	Montana
	24
	
	Washington
	5.5
	

	Maine
	21.5
	
	Iowa
	5
	

	Colorado
	21.5
	
	Vermont 
	5
	

	North Carolina
	21
	
	Mississippi
	4
	

	Rhode Island
	17
	
	Wyoming
	3.5
	

	
	
	
	
	
	

	Numbers are 2-year (2004 and 2005) averages for all states 
	

	except Indiana, Missouri, Montana, and Ohio, where 2004 data were not available


Are particular functions performed by executive orders in some states and not others?  Do these functional differences create the variety that is observed in the aggregate data?  Table 3 discusses the functions performed by executive orders in the aggregate in 2004 and 2005, and then the rest of this section considers whether particular states are associated with different functions.

The Use of Executive Orders

Table 3 shows the number of executive orders in most of the categories we identified earlier, as well as the percentage of the total number in each category.  Appointments account for the largest percentage of executive orders.  Ten percent of the executive orders from 2004 and 2005 dealt with disaster relief and emergency procedures.  Governors used about 9% of the executive orders to create advisory boards and task forces, followed by 241 orders to direct program actions and 207 directives to lower flags at state buildings.  About 3% of the orders were used in each of the following areas – official pardons for criminals, the creation of new state programs, and to transfer state funds from one organization or activity to another outside of the regular budget process. Two percent of the total number of executive orders is directed at the creation of commissions, reorganizations, and implementation of federal mandates. 

	TABLE  3  Executive Orders in 40 states, by Function Performed

	
	
	
	
	

	Functional Category
	Number
	% of Total
	

	Appointments
	
	1134*
	36%
	

	Disaster Relief and Activities
	317
	10%
	

	Create Task Forces and Boards
	295
	9%
	

	Direct Agency/Program Actions
	241
	8%
	

	Flags at Half Staff
	
	207
	7%
	

	Changes to Existing E.O.s
	179
	6%
	

	Pardons
	
	89
	3%
	

	Create new Programs
	82
	3%
	

	Transfer State Funds
	
	81
	3%
	

	Create Commission for Oversight
	57
	2%
	

	Reorganize Agency
	
	54
	2%
	

	
	
	
	
	

	* 1114 in Georgia, Florida, and Kentucky
	
	

	N=3,122 Executive Orders
	
	
	


The traditional purpose of executive orders is to direct executive agencies and administrative activities (associated with the chief executive role).  Some executive orders are more symbolic actions by governors, associated more clearly with the chief of state role.  We can combine the fifteen functional areas into these two broad categories – administrative purposes or symbolic activities.

TABLE 4  Functions of Executive Orders from Administrative to Symbolic

	Administrative
	Both Symbolic/Administrative
	Symbolic               

	Disaster relief
	Appointments
	Task force creation

	Program directives
	Pardons
	Flags lowered

	Transfer funds
	Create new programs
	Designating state holidays

	Create commissions
	
	

	Reorganize agency
	
	

	Implement Federal mandates
	
	


Our analysis indicates that most of the actions pursued by executive orders do fall into these two categories, and some, like appointments, pardons, and the creation of new programs might be considered both symbolic and administrative.  The differences come, though, in that states do very different tasks through governors’ executive orders.  In many states, there are few enough of these orders that the overall effect probably lends the governors very little direct influence over administrative activities and little opportunity to make symbolic gestures.  But, in some states, the particular functions performed through executive order may lend governors significant influence in particular arenas.  The next section examines the varying use of executive orders across the states.

State Variation
It is clear that executive orders are the mechanism for a variety of governmental decisions and further, that different tendencies can be observed in different states and their particular political and economic circumstances.  Nowhere is this clearer than in the largest category of executive orders – appointments.  

Appointments

Table 3 shows that almost 2/5 of all executive orders that we studied in 2004 and 2005 were appointments.  However, all but 20 of these appointments were in Florida, Georgia, and Kentucky.  Especially in Georgia and Florida, the appointments made through executive order span a very broad range.  For Georgia, a large number of these appointments were to advisory boards or oversight commissions, and ranged from the very important, administrative commissions to largely symbolic service.  A large majority of the appointments made in Florida arose from a state-specific practice of asking the governor to assign a state attorney in any case where a member of the Attorney General’s office was party to a case or where a conflict of interest might be perceived.  Thus, in Florida, this particular type of appointment, with both administrative and symbolic implications, was enacted to provide for this service.  These findings also indicate that for most of the states, the appointment process is not handled through executive orders, even for the mundane or symbolic task forces or commissions.  Appointments are complicated by legislative approval and consent processes in most states.  

Given the large number of executive orders directed at making appointments, and the small number of states that these orders amount to, for the following discussion, we have removed appointments from the totals.  Table 5 reproduces Table 3, removing appointments from the percentages.

	TABLE 5  Executive Orders in 40 states, by Function Performed (Appointments Removed)

	Functional Category
	Number
	% of Total

	Disaster Relief and Activities
	317
	16%

	Create Task Forces and Boards
	295
	15%

	Direct Agency/Program Actions
	241
	12%

	Flags at Half Staff
	
	207
	10%

	Changes to Existing E.O.s
	179
	9%

	Pardons
	
	89
	4%

	Create new Programs
	82
	4%

	Transfer State Funds
	81
	4%

	Create Commission for Oversight
	57
	3%

	Reorganize Agency
	54
	3%

	
	
	
	

	N=1,988 Executive Orders, Appointments removed
	


Disaster Relief and Emergency Management

Disaster response is a logical use for executive orders since such emergencies call for quick action.  In terms of administration, we expect the governor to act as the chief administrator to authorize activities that are not the norm for administrative agencies.  This might include authorizing extraordinary actions by agencies, asking for assistance from other agencies, mandating agency to agency cooperation, and allocating additional funds.  This also might include actions expected from the governor as chief executive in the state – calling for martial law and/or curfews for instance.  While we also might expect that using executive orders for emergency practices and disaster relief is a common practice, it is probably more commonly used in areas prone to large scale disaster like hurricanes or regular flooding.  

As Table 5 illustrates, 16% of executive orders fall into this category.  However, of the 40 states we studied, 10 states (Alabama, Alaska, Arizona, Connecticut, Minnesota, Iowa, Pennsylvania, Vermont, Washington, and Wyoming) had no executive orders related to disaster management.  In some ways this makes sense, as among these states, only the coastal state of Alabama might be prone to large-scale disasters. In some states that did use executive orders for this purpose, though, the number is limited.  California, Tennessee, and Texas had only one or two disaster related orders in the last two years.  This indicates that there are other mechanisms in place to deal with large-scale emergencies, or that the states had few emergencies that crossed county boundaries.  

There are also several states where disaster relief or management made up a sizeable portion of the executive orders issued.  Louisiana had 50 orders in this category in 2005, which does not appear to be the norm (there were only 2 in 2004).  Utah, New Mexico, North Carolina, Oregon, and Virginia each had approximately 40% of the executive orders fall into this category, suggesting that this process is a familiar administrative tool for dealing with disasters in these states.  It will be necessary to look at this trend longitudinally to determine if new federal guidelines and newly established departments of State Security have changed or will eventually change the way that states deal with large-scale disasters.

Creating Advisory Boards and Task Forces

The gubernatorial creation of an advisory board or task force falls into the administrative or executive function.  It provides an outlet for concerned and/or experienced individuals to help shape public policy and advise state programs.  In some ways, it may also have an even more important impact for the governor – an advisory board or task force is a symbolic gesture that tells the public that this particular issue is important enough to the government to warrant a public response and investigation.  Over the last two years, approximately 15% of executive orders have created advisory boards, commissions, and task forces.  

Minnesota and Mississippi were the only states that we studied in which the governor did not use an executive order to create a board or task force.  Much more common were the states where the governor created a small number of task forces or boards with executive orders.  The average, per state/per year was 3.8 executive orders for this purpose.  In several states, the percentage of the state’s executive orders issued for board/commission creation was quite high.  

Agency Administration and Directives

Another of the important reasons for which governors use executive orders is distinctly within the “governor as chief administrator” arena.  Twelve percent of all executive orders we studied from 2004 to 2005 directed state agencies to perform particular tasks, add to an existing program’s responsibilities, or to otherwise conduct the state’s business in a particular manner.  

All states in our study exhibited some evidence of this administrative practice, with the average number of executive orders of this type about 3 per state/year.  For some governors, this appeared a very common practice on some years.  For instance, almost half of the executive orders issued by Governor Schwarzenegger in 2004 accomplished this function; while almost a quarter of the executive orders of Governor Daniels of Indiana made these types of directives.  In these cases, executive orders may be a very common way for new governors to accomplish some level of administrative reform.  Other states also undertook this type of administration by executive order.  Minnesota’s Governor Pawlenty did this with 14 of 23 total executive orders in 2004/2005.  Governors Gregoire of Washington (55%), Taft of Ohio (64%), and Murkowski of Arizona (33) also issued multiple executive orders for this purpose.

Flags, Pardons, and Particulars

As Tables 3 and 5 indicated, lowering flags, granting pardons, following federal mandates, creating regulatory commissions, and/or transferring funds are all other actions taken through executive orders.  Who does what in these areas tends to be particularly idiosyncratic.  For instance, executive orders are commonly used to lower flags in honor of persons in Georgia, Montana, New Jersey, New Mexico, Pennsylvania, and Wisconsin.  This practice apparently is not accomplished through executive order in the other states we studied.  Ten percent of executive orders in our study were used for this purpose.  Pardons are issued by executive order in only three states -- Colorado, Indiana, and Maryland (gubernatorial pardoning power also varies rather dramatically across the states). 

Governors in almost all of the states used one or two of their executive orders each year to create a commission to advise and/or regulate activity in some area.  A small number of states allowed the governor to reallocate and/or transfer state funds from one program or agency to another for particular uses:  Governor Blanco did this frequently in 2004 and 2005 in Louisiana, and Arizona, Arkansas, Georgia, Idaho, and Kansas saw this action through executive order more than a couple times.

Georgia, the state with the largest number of executive orders per year by a large margin, is also the most idiosyncratic in their use.  In addition to the multitude of appointments, executive orders are employed to offer rewards for information sought in murder cases in the state, to order buildings on college campuses and state land to be demolished, to create and dedicate historical sites and “heritage preserves,” and suspend sheriffs from their jobs.  Georgia’s outlier status in the number of executive orders issued led us back to the statutes in search of an explanation.  We found that Georgia statutes made more demands upon the governor to exercise executive orders than we observed in other states.  There were multiple instances in the Georgia statutes in which the governor was directed or authorized to issue executive orders to accomplish a particular task (for instance, “the governor, by executive order, shall…” or “the governor, by executive order, is authorized to…”).  This sort of language is much more prevalent in the Georgia statutes than in any of the other states we examined.  Governors in Georgia issue large numbers of executive orders because the legislature directs them to do so.  
We found very few instances of governors being directed by legislatures to use the executive order in the states that fall at the bottom of the list in numbers of executive orders issued.  As the quote from Richard Neustadt noted above, if governors are simply using executive orders to do the bidding of other governmental actors, their significance for gubernatorial power might be quite limited.  However, it might also be the case that governors exert a substantial amount of discretion even when issuing orders at the behest of the legislature.
Theory Building

The above discussion examines the purposes for which governors employ executive orders.  Some such as flying the flag at half mast are purely symbolic (though not necessarily unimportant).  Others are more substantive and these vary in breadth of importance.  What determines how many orders that do have substantive policy or administrative significance are issued the governors?  In this section we turn to developing a theory of gubernatorial use of executive orders.
We first look to a legal/institutional explanation.  We noted above that the power to issue executive orders is explicitly granted by constitutional or statutory authority in some states.  One might expect that governors in such states, having clear authority to employ this device will issue more executive orders.  However, the correlation between the number of executive orders issued and the variable for statutory or constitutional authority for the executive order is negative, small and not statistically significant.  Clear authority (or the lack thereof) does not appear to be a promising avenue for explaining state variation in the issuance of executive orders.  
The plethora of activities completed through executive order across the states, the trends that emerge in states’ functional use of executive orders, and the sometimes unique features of individual states’ executive orders demonstrate that each state might follow a different tradition in issuing these orders.  Such cross state differences might arise from the particular set of political arrangements facing the governor at the time.  Those who study executive orders at the national level have identified a variety of elements that, to a greater or lesser degree, predict the use of executive orders.  

The Strategic Environment

The dominant framework among presidency scholars has treated the use of executive orders in the context of strategic decision-making.  Conventional wisdom holds that presidents employ executive orders when legislation is too difficult to pass.  By this logic, presidents employ executive orders to circumvent the traditional policy making process—overcoming the barriers created by the separation of powers system.  Early quantitative research seemed to raise questions about the validity of the strategic model.  It found no systematic evidence to support the strategic model.  It turns out, for example, that presidents issued more executive orders under unified than under divided government, an apparent contradiction of the strategic model.  Rather than finding that presidents used the executive order when they faced a difficult legislative environment, scholars found instead that the use of executive orders seemed to reinforce administratively their legislative successes (see Deering and Maltzman 1999 for a brief survey of this literature).  

Deering and Maltzman and others, not yet ready to reject the logic of the conventional model, modified the model by incorporating anticipated consequences.  Deering and Maltzman (1999) follow Neustadt in assuming that given a choice, executives prefer working through the legislative arena rather than issuing an executive order.  Policy achieved through executive order is more transient than policy embodied in law since subsequent presidents can easily overturn the orders of their predecessors.  Nevertheless, Presidents cannot always succeed in the legislative arena, so they sometimes undertake a calculation of the likelihood that they can achieve what they desire through executive order without being overturned by the politically embarrassing and damaging decision by congress to pass legislation directly repudiating the executive’s decision.  Deering and Maltzman (1999) summarize their revised model in this way:  

A president’s willingness to issue an executive order depends upon his positive power to get legislation enacted by Congress and his negative power to stop legislation overturning such an executive order.   Viewed in this light, presidential decisions regarding executive orders reflect a strategic calculation.  A president may find it difficult or impossible to change the status quo via legislative action.  But in these same circumstances he may be able to maintain an executive order against hostile legislative action with judicious use of the veto.  Under such conditions, an executive order may be the preferred institutional device for pursuing presidential policy goals (pp. 770-771).

Howell (2003; 2006) and others settle upon a similar strategic model in which presidents take account of the likely responses of the other branches (both the Congress and the Courts) before issuing an order.  Scholarship does indicate that the other branches are fairly unlikely to try to over turn the president’s order and even when they make such an attempt, they are not always successful (the theory asserts that such success or failure is predictable at least in part by the president).  In the congress, in particular, as long as the president can muster enough support to avoid a veto override in at least one chamber, the order will stand.  While it is likely that most presidents typically prefer not to engage in such high conflict interactions with the Congress, it is also the case that part of what they weigh is the benefit of their policy position prevailing in comparison to the potential cost of being publicly repudiated by the Congress.  Deering and Maltzman (1999) and Howell (2003; 2006) find considerable support for their modified strategic model of executive order use.  Presidents make a determination regarding the likely success of their proposals if pursued through the legislative arena and they also consider how an executive order is likely to be received by congress (and the courts) and they make a decision given these strategic considerations.  It seems likely that these models (perhaps in modified form) can be employed to predict gubernatorial use of executive orders or other direct action.

The task then is to identify the situations in which executives will judge that their best chance for policy success lies with executive order rather than legislative action.  Scholars argue generally that the presidential tendency to use executive orders increases as their support in Congress declines.  Summarizing across the presidency literature, then, variables relevant to predicting presidential support in congress include:  party control in congress, ideological preferences of the two chambers, and presidential popularity.  
In a related vein, the presidency models account for presidential assessments of the consequences they will face if they employ the executive order.  If presidents can predict the preferences of members of congress regarding the provisions of executive orders (and related legislation that might be introduced to overturn such orders) then presidents can determine when they can employ the order without fear of having them overturned.  This again takes account of the president’s policy positions relative to key members in each chamber. 
Other political and institutional variables such as party, time in office (early or late in the term), and a measure of the size or growth of the executive branch are also commonly incorporated.  These variables seem applicable to the situation in the states.  We now turn to a specification and test of this model, adapted for state politics.
Modeling Gubernatorial Unilateral Action
We employ the data on executive orders described above to create the dependent variable.  It is the annual number of “significant” executive orders issued in a state in a given year.  The dataset includes two years of data for most of the states as noted above and we treat each of these as a separate entry in the dataset.  Since we are most interested in those executive orders that have policy relevance (since these are the orders subject to the strategic calculation described above), we removed those orders that were purely symbolic (flags at half mast, declaring holidays) and those that are of narrow significance (pardons, appointments).  Values range from 0 to 95 “significant” executive orders.  The mean value across the states is 17.6.
Predicting support in the legislature
Governors who have a positive situation with their legislatures will likely pursue their policy preferences through the legislature rather than by executive order.  As noted above, orders are less permanent since they can be easily overturned by later governors and, with some difficulty, overturned by law (subject to a gubernatorial veto of course).  Given a choice then, governors will go the legislative route.  The question at hand is under what circumstances will governors choose the alternate route?  The first variables important to predicting the use of executive orders, then, are meant to capture the governor’s likely support in the legislature.  The variables we include here are party support and gubernatorial popularity.  
We operationalize party support by employing two variables for divided government:  One for simple divided government (defined as both houses of the legislature controlled by the party opposite the governor) and one for compound divided government (where the legislature itself is split between the parties).  Earlier work on divided government in the states leads us to expect that compound divided government is the worst arrangement for those hoping to accomplish the passage of legislation (Bowling and Ferguson 2001).  Governors facing this situation will be more likely to turn to an alternate means of achieving their goals such as executive orders.  Data for these variables were drawn from the Book of the States.
Next, scholarship on governors and presidents, finds to at least some degree, that public support (popularity) makes the passage of law easier for executives.  We therefore predict that more popular governors will choose the legislative route or conversely, that less popular governors might choose to employ executive orders since their chances of accomplishing their goals in the legislature will be diminished.  We employ data on gubernatorial popularity from the U.S. Public Officials job approval ratings website established by Richard Neimi, Thad Beyle and Lee Sigelman.  The variable is the average of the positive responses across all polls taken in the year the executive order was issued.  Polling data were available for all governors in 2004; data were spotty in 2005 so some cases ended up dropping out of the model.  
Ideally we would also employ data on the ideological makeup of members of the legislative branch rather than simply party control.  This information would be part of the executives’ calculation as to the likelihood of a legislative response to an executive order, and the likelihood of being able to sustain a veto of such legislation (Deering and Maltzman 1999).  We lack the data to create these variables so they are not included in the model at this time.
Managerial Factors

Models from the presidency have found that presidents employ more executive orders in the first year of their terms as they “hit the ground running” to use Pfiffner’s (1988) expression.  This tendency is especially prevalent when their administration follows a president of the opposition party.  Mayer and Price (2002) explain the logic this way: “with their partisan objectives frustrated by the previous regime presidents reclaiming the White House for their party should issue important orders in an effort to demonstrate their authenticity to campaign supporters and important segments of their electoral coalitions.  They should also try to reverse the policies of their predecessors” p. 376. Following Mayer (1999) and Mayer and Price (2002) we include two dummy variables.  The first measure accounts for the first year of the governor’s term coupled with party change from the previous administration; the other accounts for first year of term/no party change (this includes governors who succeeded themselves).  
To some degree, the use of executive orders is determined by the nature of the bureaucracy for which the chief executive is responsible.  Krause and Cohen (1997) find that presidents respond to changes in the size of the federal bureaucracy by issuing new executive orders to “(a) gain greater administrative control over an expanding bureaucracy and (b) use it as a weapon to wield great influence over public policy.”  Due to data constraints, we tap into this idea by including a variable for the size of the bureaucracy (FTE employees per capita in state and local government) as opposed to change in the size of the bureaucracy is in Krause and Cohen (1997).  Larger bureaucracies should lead to greater use of executive orders to try to manage or control them.
Other Institutional and Political Predictors

Unlike at the national level, governors in some states are required to submit some or all of their executive orders to the legislature for approval.  Where such approval is required, governors will be less likely to employ such orders as the necessity of securing legislative consent re-enters the strategic calculus.  While securing legislative approval of an order that has already been issued by the governor is likely to be much easier than gaining consent for the adoption of preferred legislation, it should nevertheless discourage the use of executive orders in the states where such approval is required.  We include a dummy variable coded 1 in states requiring legislative approval for executive orders, 0 otherwise.  Data for this variable are derived from the Book of the States.

The attitudes and goals of the executive might also come into play.  Several presidency scholars (Mayer 1999; Cohen and Krause 1997; Deering and Maltzman 1999) have found that Democratic presidents are more likely to issue executive orders than are their Republican counterparts.  Deering and Maltzman (1999) speculate that party attachment serves, in this case, as a crude proxy for presidential activism.  To test this idea, we include a dummy variable coded 0 for Republican governor, 1 for a Democrat.

Results

Table seven presents our findings.  The results are generally congruent with findings from the presidency literature though some differences are also evident.  
TABLE 7 OLS Regression Models of Significant Gubernatorial Orders 

	Independent Variables
	OLS Regression Coefficients

(Std errors)

	Constant
	44.27

(20.16)

	
	

	Public Approval
	.128

(.21)

	
	

	First year/no party change
	-9.65*

(7.41)

	
	

	First year/party change
	10.96*

(7.75)

	
	

	FTE employee per 10,000 pop
	0.041

(.031)

	
	

	Legislative approval required
	-5.30

(4.73)

	
	

	Simple divided government
	-14.92***

(5.34)

	
	

	Compound divided government
	-16.42***

(16.07)

	
	

	Democratic governor
	3.32

(4.28)

	* p< .10 one tailed test 

**p<.05 one tailed test

***p<.01 one tailed test


	


Our variables for year in the governor’s term (paired with whether a party change occurred) perform exactly as Mayer and Price (2002) found for the presidency.  Governors in their first year do not necessarily issue more orders.  Governors in their first year following a governor of a different party do tend to issue more executive orders, perhaps as they work to overcome the changes created by their predecessor.   Those in their first year following a governor of the same party are actually less likely to issue such orders (the coefficient is negative and statistically significant p<.10).  The requirement that the legislature must approve executive orders carries the correct sign but does not attain customarily levels of significance.  Further, both of our measures of divided government (both simple and compound) carry negative signs and are highly significant.  
Though most scholarship has speculated that divided government would send executives away from the legislative arena and toward unilateral action, we find that executive orders are less likely under divided government.  This is congruent with other scholarship that failed to find the expected positive link here.  To examine this phenomenon more closely, we also ran a slightly different model, including the share of the governor’s party’s seats in each chamber in addition to a single variable for divided government (of any type).  We do not present the findings here, but much like Deering and Maltzman and Krause and Cohen (1997) we find that the governor’s seat margin in the house has a positive and statistically significant coefficient while the seat margin the senate is negative but not significant.  These findings led Krause and Cohen (1997) and Gomez and Shull (1995) to conclude that presidents use executive orders to consolidate their successes in the legislative arena rather than to circumvent a difficult-to-work-with Congress.  We are unconvinced by this conclusion.
Our findings indicate that governors under divided government issue fewer executive orders.  This does not, however, necessarily mean that these governors turn to the legislature instead.  They might respond to the difficult situation in the legislature by limiting their policy goals altogether.  We do not model it directly here, but one might suspect that divided government has the negative effect we observe here because of the greater likelihood of a governor’s executive order being overturned by a negative legislative response.  This possibility led Deering and Maltzman (1999) to model the likelihood of the president’s veto being overturned by accounting for the ideological makeup of the legislative chambers.  We are unable to replicate this test here, but suspect their findings would apply to governors as well.  Party control not only predicts when governors eschew the legislature and issue executive orders.  It also affects the governor’s calculation of how likely the legislature is to overturn an order (and to potentially override a resulting veto).  This question certainly requires further investigation.  
Unlike the presidency literature, we fail to find a significant effect for gubernatorial popularity.  The coefficient for this variable carries an unexpected positive (though statistically insignificant) sign.  Ferguson (2002) similarly failed to find that popularity influences the ability of governors to achieve passage of their legislation in state legislatures.  If this finding is accurate, then one should not be surprised that it also fails to predict the usage of executive orders.  

Unlike our expectation, the size of state government is not positively related to the number of executive orders issued.  Instead, we find a negative coefficient.  Our variable measures the number of FTE state employees per 10,000 population.  Krause and Cohen (1997) assert that it is the change in the size of government rather than size itself that will likely interest executives:  “rather than focus on the ‘absolute’ magnitude of this measure, we maintain that presidents are myopic policy actors who are more concerned about short term, relative changes in the size of the bureaucracy under its auspices.”  We will retest the model accounting for changes in the size of state government in the future to rectify the shortcoming of the data presented here.  

Finally, we do not find that Democratic governors are more likely than Republicans to issue executive orders.  Though the coefficient carries the expected positive sign, it does not achieve significance.  

Conclusion
What can be gleaned from this initial examination of executive orders across forty states in two years?  First, clearly lots of executive orders are issued.  Though sheer numbers do not tell us anything about the policy significance of these orders, they do indicate that executive orders are a tool commonly used by governors.  Second, their use spans a variety of functional areas.  Some of these areas are largely symbolic or ceremonial, ideas commonly associated with the chief of state role of governors.  Most however, are more substantive in nature, creating or reorganizing governmental entities or directing particular executive action.  Third, we know in some instances that these orders are issued at the behest of the legislature.  But it seems that in other instances, executive orders represent independent executive action.  This distinction is potentially important as it speaks to the degree to which executive orders represent an independent source of political power and a means to potentially achieve gubernatorial goals without having to go to the trouble and political cost of maneuvering the legislative arena.  

More importantly, we have drawn upon the literature on presidential executive orders to test a model predicting when governors will issue executive orders in pursuit of their policy goals (rather than pursuing the goal in an unfriendly legislative arena).  While our findings are in large part similar to the findings from the presidency, our data add to the confusion over whether executives do, in fact, use executive orders as part of a strategic avoidance of hard-to-work with legislatures or whether they, instead, employ executive orders to consolidate successes already achieved through legislative action.  The negative and significant relationship between divided government and the use of executive orders might indeed lead to this second conclusion.  However, as we noted above, we are inclined toward the assertions of Deering and Maltzman that the make-up of the legislature has a two-fold (at least) influence over gubernatorial choices.  First, governors make a calculation as to the likelihood of achieving passage of preferred legislation through the chambers of state legislatures.  Having decided that his/her chances are not good in the legislature, governors may turn their attention to executive orders as a more viable solution.  However, even this action is potentially constrained by legislative response as a hostile legislature might very well pass legislation to overturn a governor’s executive order (and a particularly hostile legislature might override a governor’s veto of such legislation).   More data and perhaps a different model specification will be necessary to parse out these complicated considerations.  
Adding additional years (and states) of data should help to attest to the robustness of the findings presented here.  We are in the process of gathering these additional data.  Further, we might also define “significant” executive orders with greater specificity than we have done here.  A next step would be to examine the full content of the orders more thoroughly to characterize their importance.  We might also examine news coverage of executive orders (as some presidency scholars have done) to determine their significance. Finally, perhaps interviews with former governors (or more likely their staffs) would help us to specify more fully the strategic decision-making on when to use executive orders and how far governors can go when making policy decisions unilaterally.  
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